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PUBLICATION OF BERTILLON MEASURE- 
MtNTS AND PHOTOGRAPHS OF PRISONERS, 
INNOCENT OR ACQUITTED OF THE CRIMES 
CHARGED AGAINST THEM. 


The subversion of the personal liberty of 
the individual is a tendency of our times 
which is growing insidiously, yet with alarm- 
ing rapidity. Every legislature has its cranks 
who have some pet measure to push through 
calculated to cut off some of the rights of the 
people, or narrow the horizon of their liber- 
ties. And the police power is the alleged 
justification of all this legislation. 

No personal or individual right is more 
often violated than the right of privacy 
and reputation, and what is known as the 
Bertillon system of measurements and the 
‘*Rogue’s Gallery’’ of photographs are not 
the least offensive in this regard, although no 
court, so far as we are advised, has been led 
to see the magnitude of the danger to individ- 
ual reputation and right of privacy which 
these perfectly justifiable methods of criminal 
detection are bound to bring upon us unless 
curbed and held closely within constitutional 
limitations. With the case of Roberson v. 
Folding Box Co., 171 N. Y. 538, declaring 
that there is no right of privacy, and Marlin 
Fire Arms Co. v. Shelds, 171 N. Y. 384, de- 
claring that injury to character and reputa 
tion cannot be prevented by injunction, and- 
Bruns v. Clausmeier, 154 Ind. 599, declaring 
that a sheriff is not liable on his bond for the 
injury to reputation caused by the publica- 
tion of a prisoner’s photograph in the rogue’s 
gallery, and finally the recent case of In re 
Molineux, 83 N. Y. Supp. 943, declaring that 
one acquitted of crime cannot recover by 
mandamus negatives and measurement taken 
of him under the Bertillon system, we are 
confronted with a situation that is appalling, 
to say the least. Under this state of the law 
an innocent man has no right of privacy that 
can be violated by a publication of his pic- 
ture and measurements in the rogue’s gallery, 
and no right to reputation which can be 
protected from such threatened publication 
either by injunction or mandamus, and even 








after the exposure of his photograph and 


measurements under such circumstances, and 
after his reputation has been ruined or seri- 
ously affected, he can find no one who is 
answerable in damages. Surely this is a sit- 
uation that calls loudly for a remedy. 

The authorities on the question raised by 
this editorial are very few and what few there 
are, are very recent, so that the subject is not 
at all conclusively or adequately treated in 
any text-book on the law. Mr. Tiedeman, 
on page 157 of his work on State and Federal 
Control, hazarded the following opinion, in 
the absence of any authorities in point: ‘‘An- 
other phase of police supervision is that of 
photographing alleged criminals, and sending 
copies of the photograph to all detective bu- 
reaus. If this be directed by the law as 
punishment for a crime of which the criminal 
stands convicted, or if the man is in fact a 
criminal, and the photograph is obtained 
without force or compulsion, there can be no 
constitutional or legal objection to the act, 
for no right has been violated. But the 
practice is not confined to the convicted 
criminals. It is very often employed against 
persons who are only under suspicion. In 
such a case, if the suspicion is not well 
founded, and the suspected person is in fact 
innocent, such use of his photograph would 
be a libel, for which every one could be held 
responsible who was concerned in its publica- 
tion. And it would be an actionable tres- 
pass against the right of personal security, 
whether one is a criminal or not, to be com- 
pelled involuntarily to sit for a photograph 
to be used for such purposes, unless it was 
imposed by the statutes as a punishment for 
the crime of which he has been convicted.’’ 
This is all Mr. Tiedeman has to say on this 
interesting question, and, indeed, it is all 
that he could say, in view of the lack of 
authoritative decisions at the time that he 
wrote. Subsequent decisions, however, while 
they have quoted with approval portions of 
Mr. Tiedeman’s expressions of opinion as 
thus given, arrive at conclusions which do 
not at all substantiate the text. 

It will probably be most useful at this 
juncture to review the authorities in their 
chronological order. The first case decided 
was that of People v. York, 59 N. Y. 
Supp. 418. Here it was held that where 
one has been convicted of an assault, and 
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served six months in the workhouse, has been 
frequently arrested, and habitually associates 
with criminals, the police authorities are war- 
ranted in placing his photograph in the 
rogue’s gallery. It was also held that 
mandamus was under no circumstances a 
remedy in such cases. The next case, in 
point of time, is that of Bruns v. Clausmeier, 
154 Ind. 599, 57 N. E. Rep. 541, 50 L. R. 
A. 73,77 Am. St. Rep. 511. This was a 
suit for damages for injury to reputation. ‘It 
was held that a sheriff may lawfully take the 
photograph and measurement under what is 
known as the Bertillon system of any accused 
person committed to his custody for safe- 
keeping, where no force or violence is used, 
and the officer deems it necessary to secure 
the prisoner’s safe-keeping, or to retake him 
more readily should he escape. It was 
further held that a sheriff was not liable on 
his official bond for sending out to police de- 
partments and individuals all over the 
country, photographs of a prisoner in his 
custody, for such an act is not done in an 
official capacity. The court’s argument is as 
follows: ‘‘Conceding without deciding, that 
if a sheriff commit an assault and battery 
upon a person in his custody, or fails to use 
ordinary care to protect him from acts of vio- 
lence from others, he and his sureties are 
liable on his official bond to such person 
therefor, yet it does not follow that a sheriff 
and his sureties are liable on his official 
bond for libelous words published by said 
sheriff of and concerning a person in his cus- 
tody. A person who is sheriff, in speaking or 
writing such language under such circumstan- 
ces, is not guilty of any misfeasance ornon- 
feasance as such officer. He is neither per- 
forming an official duty in a proper or im- 
proper manner, nor doing any acts what- 
ever as an officer.’” We are compelled to re- 
spectfully dissent from the argument of the 
court in this case. Why a sheriff who is au- 
thorized by law to procure the photograph 
and measurements of every alleged criminal 
for subsequent use and its publication in 
what is known as the rogue’s gallery, is not 
acting virtute ofiicii when he takes and pub- 
lishes the portrait and measurements of an 
innocent man, we cannot understand. If a 
sheriff is liable on his bond for physical 
assault upon a prisoner why is he not 


equally liable for assault upon his reputation ; 





especially when, as in this case, he is acting 
within the line of his duty? The next case is 
that of Owen v. Partridge,82 N. Y. Supp. 248. 
The court in the first place, dismissed with- 
out argument the application for relief based 
on an alleged right of privacy, declaring that 
there was no such right in the state of New 
York since the decision in the Roberson case. 
The other ground for relief—injury to repu- 
tation—was alone considered by the court, 
and the remedies here asked for were man- 
damus and injunction. As to the first 
remedy, the court held that when a person is 
arrested by the police of a city on suspicion 
of having committed a crime, and his photo- 
graph and Bertillon measurements were taken 
by the police department, he cannot have a 
mandatory injunction to destroy or surrender 
the negative and all copies thereof and 
the record of the measurements. As to 
the second remedy the court held that the 
police department cannot be enjoined from 
publishing such photogaphs in the rogue’s 
gallery either on the ground that a trepass 
was committed when the photograph was 
taken nor on the ground that the publication 
was a libel. The plaintiff in this case had 
been acquitted of the charge against him. 
The court’s opinion is valuable. After pass- 
ing from the admitted rule of law that itis not - 
infringing upon the right of a criminal to add 
to his punishment by the publication of his 
picture in the rogue’s gallery, the court goes 
on tosay: ‘‘It is a well known fact, how- 
ever, that the rogue’s gallery contains, as 
well, the photographs of persons merely sus- 
pected of crime. How far this may be justi- 
fied asa police measure may be a question 
not easy of solution. Professor Tiedeman 
intimates that, where the suspicion is well- 
founded, the right exists. But what is a 
well-founded suspicion? Where the person 
photographed is not a habitual criminal, or 
has never been convicted of crime so that pre- 
ventive measures might be justified, or where 
the suspicion, directed to a particular case, 
has not sufficient .legal basis in fact to war- 
rant some criminal proceeding, the definition 
of a ‘suspicious person’ becomes vague and 
shadowy, varying with the circumstances of 
each case, and measures like those under con- 
sideration may approach dangerously near an 
arbitrary interference with personal rights. 
* * * In the view that I take of this 
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application, however, I do not deem it 
necessary to examine further the by no 
means clear question of the right to 
take for police purposes, the photograph 
of a person merely suspected of crime. 
Conceding, but not in any wise deciding, that 
there is no such right, and, conceding fur- 
ther, again without deciding, that, even if 
there is such a right, the defendant sheriff 
fails to bring himself within the facts per- 
mitting its exercise, I am of the opinion that 
the plaintiff has mistaken his remedy. * * * 
The plaintiff’s sole injury, if any, has been 
to his character and reputation. Though he 
may have suffered wrong, and the injury be 
irreparable, equity can give him no relief, but 
he must seek his remedy at law.’’ The most 
recent case is that of In re Molineux, 83 N. 
Y. Supp. 943. This was a case in which the 
plaintiff sought a remedy by mandamus, 
which, as we have already seen, is futile for 
any purpose for which it can be used in cases 
of this character. 

Out of this array of authority, the innocent 
man, who has been arrested and charged un- 
justly with the commission of a crime, of 
which he has afterwards been honorably ac- 
quitted, and whose measurements are, never- 
theless, made a part of the great Bertillon 
system of criminal detection, and whose pho- 
tograph is about to find a conspicuous place 
in the rogue’s gallery, we repeat, that from the 
authorities on this question which we have 
just reviewed, the man charged unjustly with 
crime could entertain little hope of saving his 
reputation. His arrest and possibly his in- 
dictment are bad enough, but an honorable 
acquittal is supposed to make some amends 
for these things, at least in his immediate 
neighborhood ; but to be compelled to occupy 
for life a place in the rogue’s gallery and ap- 
pear in every detective office of the continent 
as aman who should be watched and regarded 
with suspicion, this is an injustice, indeed, 
that cries to heaven. In our laudable desire 
to use every measure to apprehend the crim- 
inal, the rights of innocent men are often 
trampled upon. 

No sheriff, detective or police officer has a 
right to publish the measurements of a man 
innocent or honorably acquitted of a crime, 
for general circulation under what is known as 
the Bertillon system, nor place his picture in 
what is known as the ‘‘Rogue’s Gallery.’’ As 





-himself would he 


to the proper mode of relief in such cases, we 
believe that the authorities cited above, have 
settled, and settled properly, the rule that 
mandamus and injunction are not proper rem- 
edies in such cases. Mandamus is not a rem- 
edy, because no sheriff can be compelled to 
give up whatever memoranda or other evi- 
dence of the prisoner, obtained while the lat- 
ter was properly within his custody. This 
information, so long as it 1s not published to 
the world in such a manner as to brand the 
prisoner as a suspected criminal, is justly the 
property of the sheriff, acquired by him in 
the ordinary and proper discharge of his duty 
and of which he cannot be deprived. In- . 
junction is not a remedy for the reason that 
a libel cannot be enjoined. After much dis- 
cussion of this question it is now well settled 
that the danger of a judicial censorship of 
the press by the granting of injunctive relief 
against the publication of an alleged libel is 
more to be dreaded than any irreparable in- 
jury that is likely to result to any citizen 
from the publication of reekless statements 
or false charges. 

The only remedy open to one in so unfor- 
tunate a condition as we are now considering 
is against the sheriff or those in any way con- 
nected with the publication of the prisoner’s 
measurements and photographs. It is not 
denied in any of the cases that the sheriff 
liable. Would not his 
bondsmen also? . We can think of no reason 
for excepting such a case from the usual stip- 
ulations in a sheriff’s bond. The measure- 
ments under the Bertillon system and the 
taking of the prisoner’s photograph are 
usually under authority of statute or within 
the time-honored and well known customs of 
the police department. When a sheriff pub- 
lishes the measurements and photographs of 
an innocent man, or of a person honorably 
acquitted, or to whom no just or reasonable 
suspicion attaches, it is not the same thing as 
when he goes out of his way to libel a prison- 
er’s character, but it is done within and by 
virtue of the authority vested in him and for 
his negligent and unlawful exercise of his 
authority, he and his bondsmen are liable. 
If they are not, who is? Surely no civiliza- 
tion could countenance the commission of 
such an unnecessary and terrible injury to 
the reputation of its citizens and deny to the 
persons so injured any remedy or relief, 





264 


CENTRAL LAW JOURNAL. 





No. 14 





NOTES OF IMPORTANT DECISIONS. 

INJUNCTION—RIGHT OF STRIKERS TO “PER- 
SUADE* OTHERS IN EMPLOYMENT TO CEASE 
WorkK.—It has been said in legal articles and 
sometimes in judicial decisions that it is a con- 
ceded right of a body of strikers to use persuasion 
in drawing away the employees of their former 
master so long as no violence is used. But 
even ‘persuasion’? has now been placed in the 
category of acts demanding injunctive inter- 
ference. It was so held in the recent case of 
Knudsen v. Benn, 123 Fed. Rep. 636. The court 
makes this unequivocal declaration : 

‘*As this case stands,these individual defendants 
are not in the employment of the complainants. 
They have no interest in the complainants’ busi- 
ness, and they have no right to interfere with that 
business in any way. The testimony shows that 
they are interfering; they admit it themselves. 
They admit it to the extent that they have been 
placing ‘pickets,’ as they call them, to observe 
who is employed, and for the purpose of inducing 
such employees to leave the employment of the 
complainants. 

Fellow workmen may agree together to leave at 
once the service of their employer; but having 
done so, and being no longer interested in that 
matter, then, notwithstanding certain dicta in 
cases that have been read from, it does not seem 
clear to me that they are acting lawfully when 
they are persuading the servants of their former 
employer to break their contracts and leave the 
service. It is a matter that does not concern 
them any longer. It is amatter that is apparently 
injurious to their former employer. It seems to 
me that such an interference in a matter with 
which they have no rightful concern and which 
is injurious to another is not lawful.” 








DiIvoRCE—EFFECT OF MHUSBAND’S CONNI- 
VANCE OF WIFE’S ADULTERY.—The effect of a 
husband’s connivance of his wife’s adultery in 
one instance on his right to bring a divorce for 
another act on her part of the same nature is one 
of the controversial points of the law. 2 
Bishop on Marriage and Divorce, p. 116 says: 
‘‘A husband who connives at or assents to 
adultery by his wife with one person will be 
deemed as assenting to it with others, and will 
not be entitled to a divorce for a subsequent act 
of adultery with the same or another particeps 
criminis.”> So also in Hedden v. Hedden, 21 N. 
J. Eq. 61. Mr. Nelson in his work on Divorce 
and Separation, vol. 1, sec. 486, has this to say: 
“Tt is doubtful whether these rulings will be fol- 
lowed by modern courts, for it deprives the hus- 
band of the right of repentance and reform, and 
leaves the wife to commit adultery without fear 
of divorce.” 

The court in speaking of the rule thus referred 
to and iaid down by some of the authorities, says: 

‘It isa very harsh‘rule to say the least about it, 
and the only theory upon which it can be sup- 





ported is that a husband who consents to an act 


of adultery of his wife has fallen so low in his 
moral nature as to be forever unable to repent and 
reform. And it must be admitted that the 
degradation of such a man is profound. Yet 
there are other conditions in which he may be 
found equally deplorable. Still, it ought not to 
be the policy of the law to cut off the husband 
from all inducement to reform, nor, as it were, to 
license the wife to continue her shameful prac- 
tices freed from all restraint; and the rule of 
equity that, when a litigant comes into court, it 
must be with clean hands, refers only to the mat- 
ter to be litigated, and no other should be also 
applied to cases of this character. We feel con- 
strained, for these reasons, to hold that plaintiff 
is not debarred from asserting his right to a 
divorce on account of the defendant's adulter- 
ous conduct with said Coonfare, notwithstanding 
it occurred since the former suit, in which it was 
held he had connived in her adultery with said 
Derrindenger; it not appearing that he in any 
way was particeps criminis. And it may be said 
that such connivance by the husband of an act of 
adultery committed by the wife with one person, 
on the ground of which a bill for divorce filed by 
him has been dismissed, is not an absolute bar to 
a divorce fora prior act of adultery committed 
by her with another person, and not known to the 
husband at the time he brought his former suit. 
See also, Morrison v. Morrison, 142 Mass. 361, 
8 N. E. Rep. 59, 56 Am. Rep. 688. 





DAMAGES BY FLOOD. 


Webster defines a flood as ‘‘a body of 
water rising and swelling and overflowing 
land not usually thus covered; a deluge; a 
freshet ; an inundation.’’ 

Floods may be the result of human acts as 
where waters are accumulated by dams and 
the dam breaks by reason of faulty construc- 
tion or lack of repair. They may result from 
‘tacts of God’’ which may be defined to be 
‘tany accident due directly and exclusively 
to natural causes without human intervention, 
which by no amount of foresight, pains or 
care reasonably to have been expected, could 
have been prevented,’’ as in the case of un- 
precedented rains or cloud bursts.'| They 
may also be caused by a combination of 
human and divine acts as where an extraor- 
dinary rainfall causes the escape of stored 
waters. The greatest difficulty in ascertain- 
ing the rule of liability for damages from 
floods lies in cases such as the last or where 
movable property is negligently allowed to re- 
main in the path of a flood and the damages 





1 Cyclopedia of Law and Procedure, vol. 1, p. 759. 
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are the result of the union of human and 
divine agency. 

In the first class of floods, the general rule 
in regard to water is the same as that in re- 
gard to any other thing dangerous or liable 
to do mischief if it escape, viz: One who for 
his own purposes brings upon his land and 
collects and keeps there any thing likely to do 
mischief if it escape must keep it at his peril 
and if he does not do so is prima facie 
answerable for all the damages which is the 
natural consequence of its escape. He can 
excuse himself by showing that the escape 
was owing to the plaintiff’s default ; or perhaps 
that the escape was the consequence of ‘vis 
major or the act of God.? 

An act of God sometimes called an inevi- 
table and unavoidable accident as heretofore 
defined where it is the sole and immediate 
cause of an injury is always a good defense 
to an action for damages from same.? 
Questions however have arisen as to what 
rainfalls constitute an act of God. It has 
been held that heavy and unusual rain- 
falls are to be anticipated and provided 
against even though they only occur at long 
intervals and are not to be regarded as com- 
ing within the principle of vis major.‘ 

Ordinary rains have been defined to be 
all such whether heavy or light as are usual 
and always to be expected in certain seasons 
annually, and ordinary freshets of common 
and periodical occurrence have been held not 
to be defenses to an action for damages 
against the builder of a dam on a stream who 
has not provided for such freshets.® In O. 
& M. R. R. Co. v. Thillman,® it was at- 
tempted to establish a rule that floods which 
occur as much as twice in five years are not 
in law such extraordinary floods as will pre- 
vent a recovery for damages caused by floods 
from the person or persons who by negligence 
or unlawful acts contribute to such overflows 
but the rule was not sustained. The general 


2 Am. and Eng. Enc. (2d ed.), vol. 8, p. 67; Fletcher 
v. Ryland, L. R.2 Exch. Div. 279. 

3 Michaels v. Railroad, 30 N. Y. 570, and cases cited; 
Smith & Co. v. Western Ry. of Ala., 91 Ala. 455. 

4 Gleeson v. Midland R. R. Co., 140 U.S. 435; IIl. 
Cent. R. R. v. Hersner, 45 Ill. App. 148; Texas & Mo. 
R. R. Co. v. Anderson, 61 8S. W. Rep. 424. 

5 John Meister v. Lang, 28 Ill. App. 674; Bell v. Me- 
Clintock, 9 Watts (Pa.), 119; Ill. Cent. R. R. v. Thill- 
man, 11 Ill. App. 17. 

6 143 Ill. 187, 





rule has been laid down that freshets are re- 
garded asordinary which are well known to 
occur in the stream occasionally through a 
period of years although at no regular inter- 
vals.? 

In the last class of cases where the damages 
result from combined divine and human 
agency the general rule has been stated to be 
that the act of God which excuses a defend- 
ant and must not only be the proximate cause 
of the loss but the better opinion is that it 
must be the sole cause. And where the loss 
is caused by the act of God if the negligence 
of the defendant mingles with it as an active 
and co-operative cause he is still responsible. 
This is the prevailing doctrine in Missouri as 
laid down in the leading case of Wolf v. Am. 
Express Co.® In the case of Brash v. City 
of St. Louis,? where the arch of a sewer was 
burst by an unusual rainfall, and negligence 
of the city, the city was held, liable and 
Brace, J., said: ‘‘The general doctrine on 
the question in issue on the instructions is 
thus stated in 1 Shearman & Redfield on 
Negligence (5 Ed.), sec. 39. ‘“‘It is uni- 
versally agreed that if the damage is 
caused by the concurring force of the de- 
fendant’s negligence and some other force for 
which he is not accountable, including the 
‘“Sact of God’’ or superhuman force interven- 
ing, the defendant is nevertheless responsible 
if his negligence is one of the proximate 
causes of the damages, within the definition 
already given. It is also agreed that if the 
negligence of the defendant concurred with 
the other cause of the injary in point of time 
and place, or otherwise so directly contributes 
to the plaintiff’s damages that it is reasonably 
certain that the other cause alone would not 
have sufficed to produce it, the defendant is 
liable, notwithstanding he may not have 
anticipated the interference of the superior 
force which concurring with his own neg- 
ligence produced the damage. But if the 
superior force would have produced the same 
damage whether the defendant has been 
negligent or not, his negligence is not deemed 


7 Gould on Waters, sec. 211c.; Gray v. Harris, 107 
Mass. 492. 

8 43 Mo. 421; Read v. Railroad, 60 Mo. 199; Pruitt 
v. Railroad, 62 Mo. 529; Davis v. Railroad, 89 Mo. 340; 
Haney v. Kansas City, 94 Mo, 334; Am. Brew. Ass’n 
v. Talbot, 141 Mo. 674, 

9161 Mo, 433, 
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the cause of the injury. And this is the 
prevailing doctrine in the this state’’ (quoting 
Missouri cases supra). ‘*There is nothing in 
the rulings in Flori v. City of St. Louis,!° or 
Turner v. Harr,!! inconsistent with this doc- 
trine.’’ This part of Judge Brace’s opinion 
was quoted with approval by Judge Marshall 
in his opinion in the late case of Newcomb v. 
N. Y. C. & H. R. Ry. Co.!?_— In that case 
defendant attempted by proper instruction to 


the jury to limit its liability to an injury, 
caused solely by the negligence of the defend-; 
instruction ' 


ant, and the court held the 
erroneous in that it limited defendant’ sliabil- 
ity to the sole negligence of defendant. On 
this point Judge Marshallsaid: ‘‘A defend- 
ant may be liable even if the accident was not 
caused by his sole negligence. He is liable if 
his negligence concurred with that of another 
or with the act of God or with an inanimate 
cause and became a part of the direct and 
proximate cause although not the sole cause.”’ 

As to the degree of negligence necessary 
to render a defendant liable it has been held 
that the negligence must be such as to have 
effectively caused the damages. It must have 


been an efficient cause though it need not be 


the sole cause. The negligence must be an 
active agent in bringing about the loss 
without which agency loss would not have 
occurred.'* In this case Judge Ellison 
quoted from B. & O. R. R. v. School Dis- 
trict,'* as follows: ‘‘Weapprehend that the 
concurring negligence which when combined 
‘with the act of God produces the injury must 
be such as is in ftself a real producing cause 
of the injury. In other words, if the act of 
God in the particular case was of such an 
overwhelming and destructive character as by 
its own force and independently of the par- 
ticular negligence alleged or shown to pro- 
duce the injury there would be no liability 
though there was some negligence in the 
maintenance of the particular structure. To 
create a liability it must have required the 
combined effect of the act of God and the 
concurring negligence to produce the injury. 
The present case affords a fair illustration of 
the reason for this distinction.’’ In the last 


10 69 Mo. 341. 

11 114 Mo. 3365. 

12 169 Mo. 427. 

13 Coleman vy. Railroad, 36 Mo. App. 476. 
1496 Pa, St. 65. 





case the railroad to procure a proper grade 
made an embankment about twenty feet high 
across a hollow and constructed therein 
boxes or culverts to vent the water of the 
rivulet under the embankment. One of these 
boxes became clogged and was suffered to 
so because the other two at all times 


remain 
vented ,the water. A heavy rain occurred 
which washed dirt and debris down the 


stream and filled up the culvert. This was 
discovered by the supervisor of the division 
on the next day. Two days after he and his 
gang commenced cleaning out the boxes of 
the culvert. When the gang had one hox en- 
tirely clean and the second very nearly so, a 
rain of great violence began and continued 
for the space of thirty, or forty minutes and 
the water rose with great rapidity above the 
level of the track some two feet and with such 
force as to wash away the superstructure of 
the railroad including rails, sleepers, ballast 
and switch for a double track and also from 
six inches to two feet of the top of the em- 
bankment. The school house of the plaintiff 
below was on this hollow and carried bodily 
over the embankment into a neighboring 
river where it was broken to pieces. The 
suit was brought for damages thus oc- 
The court continued in reference 
to these facts: ‘‘The defendant’s witnesses 
testified that the force and volume of the 
water were so very great that it would have 
required one hundred and twenty such cul- 
verts to pass it off. Hence if the three cul- 
verts were in the most perfect condition they 
would not all have prevented the injury, and 
therefore the fact that they were somewhat 
obstructed might be quite immaterial.’’ The 
court held that this testimony of defendant’s 
witnesses should have been submitted to the 
jury and that there is no liability on a com- 
pany for not constructing a culvert so as to 
pass extraordinary floods.!* 

The application of the maxim 
proxima non remota spectatur’’ to cases of 
damages caused by combined divine and 
human agency has led to some variance in 
conclusions of the courts in different states. 
In Michaels v. N. Y. Cent. R. R. Co.'® the 
defendant received at Albany from the Hud- 
son River R. R. Co. a box of goods to be 


casioned. 


**equsa 


15 On this last point see also Berniger vy. Sunbury 
Ry. Co., 203 Pa. St. 518. 
16 30 N. Y. 564. 
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transported to Rochester and delivered to the 
owners. Instead of forwarding the box 
immediately it detained the same in its 
freight house at Albany to await the render- 
ing of a bill for back charges by the Hudson 
River R. R. Co. While so detained the 
goods were injured by being wet by an 
unusual and extraordinary rise in the waters 
of the Hudson river and it was held that the 
detention of the goods was negligence on the 
part of the defendant and that such neg. 
ligence having concurred in and contributed 
to the injury of the goods, the defendant was 
precluded from claiming the exemption from 
liability which the law would otherwise 
extend to it. The same conclusion was 
reached under a similar state of facts in Read 
v. Spaulding,'?7 and it was there held that 
when the carrier is intrusted with goods, and 
they are injured or lost on the transit, the 
law holds him responsible for the injury. He 
is only exempted by showing that the injury 
was caused by an act of God or of the public 
enemy; and to avail himself of such exemp- 
tion, he must show that he was free from fault 
at the time.'8 

In Pennsylvania and Massachusetts a dif- 
ferent result was reached in Morrison v. 
Davis,'® and Denny v. N. Y. Cent. R. R. 
Co.,?° both of which cases are commented 
upon at length in Read y. Spaulding, supra. 
In Morrison v. Davis goods were carried in a 
canal boat on the Pennsylvania Canal and 
were injured by the wrecking of the boat, 
caused by an extraordinary flood and it was 
held that the carriers were not rendered 
liable merely by the fact that when the boat 
started on its voyage one of the horses at- 
tached to it was lame and that in conse- 
quence thereof such delay occurred as pre- 
vented the boat from passing the place where 
the accident happened, beyond which place it 
would have been safe, and the general propo- 
sition was decided that the carriers are 
answerable for the ordinary and proximate 
consequences of their negligence and not for 
those which are remote and extraordinary. 
The court in its opinion assumed that the 
immediate cause had the character of an in- 


17 80 N. Y. 6380. 

18 See also Bostwick v. B. & O. R. R. Co., 45 N.Y. 
712; Williams v. Grant, 1 Conn. 487. 4 

19 20 Pa, St. 171. 

*0 13 Gray, 481. 





evitable accident, but that this cause could 
not have affected the boat had it not been for 
the remote fault of starting with a lame horse, 
and it was held that the true measure of 
liability was indicated by the maxim ‘‘causa 
proxima non remota spectatur.’’ In Denny 
v. N. Y. Cent. R. R. Co.,?! the railroad re- 
ceived certain wool to transport from Suspen- 
sion Bridge to Albany. The railroad was negli- 
gent in that the wool was detained six days 
at Syracuse. There was no subsequent delay 
or negligence, and, upon reaching Albany, the 
wool was safely and properly stored in the 
railroad’s freight depot. It was held that the 
rise of waters in the Hudson which did the 
mischief to the wool occurred at a period sub- 
sequent to this and consequently was the 
direct and proximate cause to which that mis- 
chief was to be attributed. The negligence 
of the railroad was remote; it had ceased to 
op*rate as an active, efficient and prevailing 
cause as soon as the wool had been carried on 
beyond Syracuse and could not therefore sub- 
ject it to responsibility for an injury to plaint- 
iff’s property, resulting from a subsequent 


. inevitable accident which was the proximate 

_ cause by which it was produced. 
latter only to which the loss sustained by 
plaintiffs is attributable. 


It is to the 


These eases were followed in Railroad Co. 
v. Reeves.?? In this case certain tobacco was 
received by the railroad at Chattanooga and 


| taken fifteen miles out of that city where the 
} train was arrested, blocked by a landslide and 
: broken bridges and returned to Chattanooga 
| when the water from one of the most sudden, 
+ violent and extraordinary floods ever known in 


that part of the country came over the track 
and injured thetobacco. The United States 
Circuit Court of Tennessee which tried the 
case instructed the jury that if while the cars 
were so standing at Chattanooga they were 


| submerged by a freshet ‘which nv human care, 


skill and prudence could have avoided, then 
the defendant would not be liable; but if the 
cars were brought within the influence of the 
freshet by the act of defendant and if defend- _ 
ant or his agent had not so acted the loss 
would not have occurred, then it was not the 
act of God and the defendant would be liable ; 
also that if the damage could have been pre- 
vented by any means within the power of the 


2113 Gray, 481. 
. 10 Wallace, 176. 
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defendant or his agent and such means were 
not resorted to, then the jury must find for 
plaintiff. Judge Miller in his decision in the 
supreme court in that case refers to these in- 
struction as “stringent rulings’’ and cites the 
cases of Morrison v. Davis and Denny v. 
N. Y. Cent. R. R., supra, as expressing his 
views of the law on that point. He held these 
instructions erroneous and set aside the ver- 
dict for the plaintiff in the circuit court. 

The point of variance between the New 
York courts and those of Pennsylvania, 
Massachusetts and the United States seems 
to be that in the former the negligence of a 
defendant accompanying an act of God is 
presumed to be proximate unless the defend- 
ant proves it to be remote, while in the latter, 
such negligence is presumed to be remote un- 
less proved to be proximate by the plaintiff. 
In the former the burden of proof is on the 
defendant and in the latter on the plaintiff. 
The weight of authority both in this country 
and in England appears to be with the rule 
laid down in the latter cases.?* In Georgia 
the New York rule is followed not by reason 
of the weight of authority, however, as this is 
conceded to place the burden of proof on the 
plaintiff, but by reason ofa section of the 
Georgia code providing in case of loss that 
the presumption is against the carrier.?* The 
courts in Illinois appear to sustain the New 
York rule as that rule is indorsed by the 
Illinois supreme court in Wald v. R. R. 
Co.?° In a later case in the appellate court, 
however, while admitting the rule to be as 
stated in Wald v. R. R. Co., it holds under 
the state of facts in the case at bar where 
there was an agreed statement of facts in the 
case in writing that the loss was occasioned 
by the act of God and the evidence was con- 
flicting as to defendant’s negligence, that the 
burden of proof was upon the plaintiff.?® 


293 Cent. L. J. 5138; Lawson on Carriers, 
sec. 248, pp. 378, 374, 375, note 12; Hutchinson 
on Carriers, sec. 766, 767, pp. 593, 594, note 1, p. 
594; 2 Greenleaf on Ey. (14th ed.), sec. 218 b, p. 206; 
Smith’s Leading Cases, Coggs v. Bernard, Am. notes; 
* Davis v. Wabash, etc., Ry. Co., 89 Mo. 340; Mitchell 
y. U. S. Express Co., 46 Towa, 214; New Brunswick 
Steamboat Co. v. Tiers, 24 N. J. Law (4 Zab.), 
697; Morrison v. Davis, 20 Pa, St. 171; Denny v. 
N. Y. Central R. R. Co., 18 Gray, 481; Railroad Co. v. 
Reeves, 10 Wallace, 176. See MeGraw v. Baltimore, 
ete., R. Co., 18 W. Va. 361. 

24 Richmond R. R. Co. v. White, 88 Ga. 810. 

25 162 Ill. 553. 

26 Susan B. Edson v. The Pa. Co., 70 Ill. App. 655, 





The variance in the conclusions of the differ- 
ent states probably results from the fact that 
the states differ as to the measure of respon- 
sibility to which it is considered carriers of 
goods should be held. In New York and 
Georgia they are held to a stricter responsi- 
bility than elsewhere and therein accordingly 
the burden of proof to relieve itself from the 
responsibility is thrown upon the carrier. 

A distinction has been made between car- 
ries of goods and those of passengers. ‘The 
latter have been held to more than ordinary 
eare and to do all that human eare, vigil- 
ance and foresight can under the circum- 
stances, considering the character and mode 
of conveyance, to prevent accident. The 
care must be such as is used by very cautious 
persons.?7 This was the case of the washing 
away of an embankment by an extraordinary 
flood and the court in that case which was a 
close one resolved every doubt in favor of the 
plaintiff and threw the burden of proof on the 
defendant which was held liable. A distine- 
tion will also be found in the books between 
the responsibility for damages from floods of 
common carriers and that of private carriers 
and parties. By far the larger number of 
cases, however, concern common carriers of 
goods and passengers. 

Francis A. Lracu. 

Kansas City, Mo. 

See, also, Coosa River Steamboat Co. v. Barclay & 


Henderson, 30 Ala, 128. 
27 Libby v. Maine Central R. R. Co., 85 Me. 34. 





MARRIAGE — PLURAL MARRIAGES AT COM- 
MON LAW AND THE OBLIGATION OF THE 
HUSBAND THEREUNDER. 


RIDDLE v. RIDDLE. 
Supreme Court of Utah, July 14, 1903. 





Prior to the enactment by Congress of the Ed- 
munds-Tucker Law (Act March 3, 1897, ch. 397, 24 
Stat. 635 [U. S. Comp. St. 1901, p. 3635]), which went 
into effect March 3, 1887, the common law on the sub- 
ject of marriage was in force in the territory of Utah. 

Marriage at common law does not arise unless 
the parties mutually agree to live together as husband 
and wife for life, to the exclusion of all others. 

Notwithstanding that plural marriage jis one of 
the essential doctrines of the church, the legal status 
of marriage only exists between parties who, in 
Utah, before the enactment of any statute on the sub- 
ject, have made a contract of marriage in which 
they mutually agree to assume the legal obligations 
of that relation, and who openly cohabit as husband 
and wife, and hold themselves out to the public as 
such. 

A man, having a legal wife living, married two 
other women. He cohabited with the three until the 
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death of his legal wife. After that he continued to 
cohabit with the two women for several years. He 
introduced one of them, both before and after the 
death of his legal wife, as his wife. Held, that there 
was no marrtage at common law between him and 
either of the two women. 


STATEMENT OF Facts: This is an action for 
separate maintenance on the grounds specified in 
section 1216 of the Revised Statutes. It is alleged 
in the complaint that the plaintiff and defendant 
intermarried on the 9th of November, 1886. It is 
alleged in the answer “‘that at the time of the 
alleged marriage, and for a long time prior 
thereto, this defendant had a lawful wife living, 
to-wit, Mary Ann Riddle, whose maiden name 
was Mary Ann Eagles, sometimes called Mary 
Ann Knell, with whom defendant cohabited as his 
lawful wife until the date of her death, to-wit, on 
the 14th day of April, 1899; that at all times men- 
tioned in said complaint plaintiff and defendant 
were and still are members of the Church of Jesus 
Christ of Latter-Day Saints; that, on the 9th day 
of November, 1886, and while this defendant’s 
lawful wife, Mary Ann Riddle, was. living, and 
while said marriage between this defendant and 
the said Mary Ann Riddle was subsisting and in 
full force, plaintiff and defendant, under and in 
pursuance of the ordinances of said church, of 
which they were both members as aforesaid, 
intermarried in the temple of said church at 
Logan City, Utah, said marriage being what is 
called and known as a ‘plural marriage,’ and at 
that time permitted and sanctioned under certain 
conditions by the authorities of said church; that 
never at any time has there been any marriage 
of any kind whatever, other than that above men- 
tioned, between plaintiff and defendant, solemn- 
ized by any person in any manner, or at all, and 
no relation whatever has at any time existed be- 
tween plaintiff and defendant, other than that 
existing under and by virtue of the sanction of 
said church, as hereinbefore stated.’’ The plaint- 
iff, upon the trial, was decreed a separate main- 
tenance, and from that decree the defendant has 
appealed. 

It appears that the defendant married Mary 
Ann Levi, his first wife, ingJ853, in Utah, and 
while she was still living he married, in 1861, 
Mary Rowland, and, in 1863, also married Mary 
Ann Knell; that he cohabited with all of these 
women until the death of bis first wife, which 
occurred in 1872; that after that time he continued 
to cohait with his two plural wives, up to the 
time he married the plaintiff in the church temple 
at Logan, and from that time until the death of 
Mary Ann Knell, in 1899, he cohabited with the 
plaintiff and continued to maintain his previous 
relations under the former marriages; that the 
defendant and all of his said wives were, during 
the times before mentioned, members of the Mor- 
mon Church, and celestial or plural marriage, 
claimed to have been revealed to Joseph Smith 
as a prophet of God, was one of the essential 
tenets of that church; that at the date of the mar- 








riage of the plaintiff to the defendant said defend- 
ant was under indictment for unlawful cohabita- 
tion with his second and third wives, and, in 1887, 
was convicted and served a term in the peniten- 
tiary for that crime. 

BaSKIN, C. J., after stating the foregoing facts, 
said: 

The only contention in this case is whether, in 
respect to the plaintiff and defendant, the legal 
status of marriage arose from the ceremony per- 
formed in the Logan temple. Appellant’s counsel 
contend that it did not, and, in support of that 
contention, claim :! 

1. That Mary Ann Knell, under and by virtue 
of the common law, was the legal wife of the de- 
fendant at the time of his alleged marriage with 
the plaintiff, and that the latter is, therefore, a 
plurai wife. 

There was no statute on the subject of marriage 
in Utah until the passage by congress of the 
Edmunds-Tucker law, which went into effect on 
March 3, 1887. 24 Stat. 635, ch. 397 [U. S. Comp. 
St. 1901, p. 3635]. In the absence of any such 
statute, the common law on the subject of mar- 
riage was in force. For that reason counsel for 
appellant contend that the cohabitation of Mary 
Ann Knell and the appellant, and his declarations 
and acts respecting the same, after the death of 
his first wife and before his alleged marriage with 
the plaintiff, disclosed by the testimony, show 
that Mary Ann Knell, under the common law, 
was the legal wife of the appellant at the time of 
the alleged marriage. ‘‘At common law marriage 
is the voluntary union for life of one man and one 
woman, to the exclusion of all others.’’ 2 Nelson, 
Div. & Sep. §575; Roche v. Washington, 19 
Ind. 57; Olson v. Peterson (Neb.), 50 N. W. 
Rep. 155; Henry v. Taylor, 93 N. W. Rep. 641- 
643; Hyde v. Hyde & Woodmansee, 1 Law Rep. 
Prob. & Div. 130; Jn re Bethell, 38 Law Rep. Ch. 
Div. 220. ‘‘All of the authorities concur in the 
conclusion that marriage has its origin and 
foundation in a purely civil contract.’’ 1 Bishop, 
Mar. & Div. § 37; Little v. Little, 13 Gray, 266. 

In the case of Maynard v. Hill, 125 U. 8. 190, 210, 
8 Sup. Ct. Rep. 723, 31 L. Ed. 654, 659, Mr. Justice 
Field, in the opinion, said: ‘It is also to be ob- 
served that, whilst marriage is often termed by 
text-writers and in decisions of courts a civil con- 
tract— generally to indicate that it must be 
founded upon the agreement of the parties, and 
does not require any religious ceremony for its 
solemnization—it is something more than a mere 
contract. The consent of the parties is, of course, 
essential to its existence; but when the contract 
to marry is executed by the marriage, a relation 
between the parties is created which they cannot 
change. Other contracts may be modified, re- 
stricted or enlarged, or entirely released, upon 
the consent of the parties. Not so with marriage. 
The relation once formed, the law steps in and 
holds the parties to various obligations and lia- 
bilities.” 
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In Randall v. Krieger, 23 Wall. 137, 23 L. Ed. 
124, 126, Mr. Justice Swayne said: ‘Marriage is 
an institution founded upon mutual consent. The 
consent is a contract, but it is one sui generis. Its 
peculiarities are very marked. It supersedes all 
other contracts between the parties, and, with 
certain exceptions, it is inconsistent with the 
power to make any new ones. It may be entered 
into by persons under the age of lawful majority. 
It can neither be canceled nor altered at the will 
of the parties upon any new consideratiun. The 
publie will and policy controls their will.-* * * 
Perhaps the only element of a contract, in the 
ordinary acceptation of the term, that exists, is 
that the consent of the parties is necessary to 
create the relation.” 

The legal status of marriage rests solely upon 
the basis of a civil contract, in which the con- 
tracting parties mutually consent and agree to be 
bound by the ‘‘various obligations and liabilities” 
which by operation of law arise from the relations 
of the contracting parties upon the consummation 
of the marriage. One of the essential obligations 
of a valid marriage contract is that which binds 
the parties to keep themselves separate and apart 
from all others, and cleave to each other during 
their joint lives. Therefore, any contract in 
which the parties fail to consent and agree to so 
live together is void, and the legal status of mar- 
riage cannot arise therefrom. 

In the case ot Hyde v. Hyde, supra, it appears 
that the petitioner, Hyde, in 1853, at Salt Lake City, 
Utah, married Miss Hawkins. Both were mem- 
bers of the Mormon Church, and Brigham Young, 
president of the church, performed the marriage 
ceremony. They cohabited as man and wife in 
said city until 1856, when Hyde apostatized and 
went to England. Afterwards his wife was mar- 
ried to Woodmansee, and Hyde instituted a suit 
for divorce in England, and alleged as a ground 
the adultery of his wife. Both Hyde and Miss 
Hawkins were single at the time they were mar- 
ried, and polygamy was part of the Mormon doc- 
trine, and was prevalent among the members of 
that church. Lord Penzance, before whom the 
case was tried, said: ‘‘It is necessary to define 
what is meant by ‘marriage.’ In Christendom it 
means the union of two people, who promise to 
live through life alone with one another. It does 
not mean the same thing in Utah, as the man is at 
liberty to marry as many women as he pleases. It 
would be extraordinary if a murriage in its es- 
sence polygamous should be treated as a good 
marriage in this country. Different incidents of 
minor importance attach to the contract of mar- 
riage in different countries in Christendom, but 
in all countries in Christendom the parties to that 
contract agree to cohabit with each other alone. 
It is inconsistent with marriage as understood 
in Christendom that the husband should have 
more than one wife.’’ And he rejected the prayer 
of the complainant for that reason. 

In Re Bethell, supra, it appears that Bethell, an 





English subject, married Tepoo, who was a mem- |] 


ber of a semi-barbarous tribe of the Baralongs. 
Polygamy prevailed among the members of the 
tribe, and the marriage was consummated in 
accordance with the custom, which is as follows: 
‘*When the consent of the parents has been ob- 
tained, the bridegroom slaughters a sheep, a 
buck, an ox or a cow. The head of the animal 
is taken to the bride’s parents, as also the hide, 
which is cleaned and softened. They are then 
considered married, and after the birth of the first 
child the number of the cattle previously agreed 
upon ig handed over to the wife’s parents.”’ The 
doctrine of the case of Hyde v. Hyde was ap- 
proved and followed, and Sterling, J., after quot- 
ing from that case and from the opinion of Lord 
Brougham in the celebrated case of Warrender v. 
Warrender, 2 Cl. & F. 532, 533, in which the same 
doctrine was held, said: ‘I conceive that, having 
regard to these authorities, I am bound to hold 
that a union formed between a man and a woman 
in a foreign country, although it may there bear 
the name of a marriage, and the parties to it may 
there be designated husband and wife, is not a 
valid marriage according to the laws of England, 
unless it is formed on the same basis as marriage 
throughout Christendom, and be in its essence 
‘the voluntary union for life of one man and one 
woman, to the exclusion of all others.’ ”’ 

We are of the opinion that, notwithstanding 
celestial or plural marriage is one of the essential 
tenets of the Mormon Church, the legal status of 
marriage exists between parties who, in Utah, 
before the enactment of any statute upon the sub- 
ject, though members of that church, have made 
a contract of marriage in which they mutually 
agree to assume and observe the legal obligations 
of that relation, and in pursuance of that agree- 
ment opénly cohabit as man and wife and hold 
themselves out to the public as such; but, in the 
absence of such an agreement, the legal status 
of marriage cannot arise. This brings us to the 
consideration of whether it is shown by the evi- 
dence that the appellant and Mary Ann Knell 
entered into a legal contract of marriage. During 
the life of the appellant’s first wife, and after her 
death, up to the tenth of May, 1885, the date at 
which the ceremomly before a justice is alleged to 
have been performed, the appellant himself testi- 
fied that he lived with Mary Ann Knell as his 
plural wife. and that before and after the death of 
his first wife he introduced Mary Ann Knell as 
his wife. It also appears that he continued to 
cohabit with his first and second plural wives, 


after the death of his first wife, until the death of 


Mary Ann Knell in 1899. It is evident from these 
facts that no legal contract of marriage between 
the appellant and Mary Ann Knell was entered 
into previous to May 10, 1885, or that at common 
law their status was that of husband and wife. 

2. Itis further contended by appellant that, 
prior to his marriage with the plaintiff, he, on 
the 10th day of May, 1885, entered into a formal 
marriage before a justice of the peace with Mary 
Ann Knell. 
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While it is clear that there was a formal cere- 
mony of marriage performed by the justice of the 
peace, we are not satisfied that it took place be- 
fore the alleged marriage with plaintiff, or that 
the parties really intended thereby to change 
their plural relations, but simply to disqualify 
Mary Ann Knell as a witness. The appellant in 
his testimony states that one of his reasons for 
marrying Mary Ann Knell was to keep her from 
testifying in the event of his arrest. The plaintiff 
testified that the appellant, at the time she mar- 
ried him, told her that he had two plural wives, 
and in another connection that he told her about 
taking Mary Ann Knell to the justice of the peace 
and being married; that he said he got a scrap of 
paper for Mary Ann Knell, so that it would throw 
her out in the trial, and that it answered that 
purpose. 

In view of the foregoing testimony, and the 
fact that at the time the justice performed the 
ceremony MaryjAnn Knell and Mary Roland were 
his plural wives, and that after the ceremony he 
continued to cohabit with both as his wives, as 
he had previously done, it is clear that the cere- 
mony before the justice of the peace was a ruse 
resorted to for the purpose of disqualifying Mary 
Ann Knell as a witness, and not with the inten- 
tion of disturbing his polygamic relations then 
existing, and refutes the idea that the parties in- 
tended to consummate a monogamic marriage. 

3. The appellant also contends that he mar- 
ried the plaintiff as a plural wife. 

It appears from the evidence that both the ap- 
pellant and the plaintiff were members of the 
Mormon Church; that the plaintiff, at the time 
of her alleged marriage, was aware of the fact 
that the appellant had two wives; that the mar- 
riage ceremony was performed inthe Logan 
Temple on the 9th day of November; and that 
the plaintiff,in the last week of the same month, 
went to the home of Mary Ann Knell, and was 
there introduced as Mrs. Langford, and withina 
year or less from that time was moved by appel- 
lant to the home of Mary Ann Knell, and from 
thence for years these women lived together and 
cohabited with the appellant as his wives. The 
appellant testified that he married the plaintiff 
as a plural wife. In this he is corroborated by 
the facts just stated. In view of the facts dis- 
closed by the evidence, and that one of the essen- 
tial tenets of the church to which the parties 
belonged was celestial or plural marriage, and 


that there is not any evidence showing the form | 


of the ceremony performed in the Logan Temple, 
there is not the least probability that it wasa 
monogamous marriage, uniting the contracting 


parties in wedlock for life, to the exclusion of all : 


others, or that the parties mentally agreed that 
the appellant should observe or be bound by the 
legal obligations of a monogamic marriage. 

We are clearly of the opinion that none of the 
three women mentioned became the legal wife of 
the appellant, but that their relations to him 
were those of plural wives, and he did not, there- 





fore, incur the legal obligations of marriage in 
respect to either ofthem. We are, however, of 
the opinion that he became, and still is, morally 
bound, not only, if able to do so, to support his 
plural wives but also to support and educate the 
children of his plural wives begotten by him; 
but, as Secular courts are!powerless to enforce any 
but legal obligations, the judgment must be re- 
versed. 

It is therefore ordered that the judgment be 
reversed, with costs, and the case remanded, 
with directions to the court below to dismiss the 
complaint. 

BaRTCH and McCarty, JJ., concur. 


Nore.— Validity of Marriages Celebrated in a State 
or Country Where Laws or Customs Favor Poly- 
gamy or Divorce at Will.—The annotator will, in this 
place, endeavor to discuss a question of recognized 
academic interest, but not without its practical feat- 
ures, ¢. é,, the question as to the validity of a mar- 
riage in a state or country where the customs of mar- 
riage favor polygamy or divorce at will. Thus, 
suppose a man goes to the north of Africa where 
polygamy flourishes, and cohabits with a woman of 
that country according to its customs, or suppose he 
takes unto his bed a woman of one of our Indian 
tribes, where the custom of divorce by consent pre- 
vails, is such a union a valid marriage which will be 
accorded recognition in a civilized state. 

Lacking the Element of Permanency — Tribal 
Customs Permitting Divorce at the Will of the 
Parties.—One of the essentials of a valid marriage all 
over Christendom is that the parties agree to live to- 
gether for life. Certainly, if the agreement were to 
live together for ten or twenty years it could not 
be styled a marriage. So, also, where the agreement 
is that either of the parties may dissolve the mar- 
riage at pleasure, the cohabitation of the parties 
could hardly be said to have resulted in a marriage. 
State. vy. Fa-Cha-Na-Fah, 64 N. Car. 614. In this 
case it was held that cohabitation between an Indian 
man and woman, according to the ancient customs of 
their tribe, which leave the parties free to dissolve 
the connection at pleasure, is not marriage, and, 
therefore, the parties to such relation, may be com- 
pelled to testify against each other. The rule an- 
nounced in this case, however, is denied in Missouri. 
Johnson y. Johnson’s Administrator, 30 Mo. 72, 77 
Am. Dee. 598; La Riviere v. La Riviere, 97 Mo. 80, 10 
S. W. Rep. 840. In the case of Johnson v. Johnson’s 
Administrator, it was distinctly held that a mere 
casual commerce between the sexes does not consti- 
tute a marriage valid by the law of nature; but where 
there is cohabitation by consent for an indefinite 
period of time, for the procreation and bringing up of 
children, between a white man and an Indian woman, 
in an Indian country, although by such custom the 
power of divorce at pleasure may exist in one or both 
of the parties, it is, nevertheless, a valid marriage, 
which will be recognized in civilized states. The 
court says: “There is doubt that permanency enters 
into the idea of marriage, as understood among all 
civilized and Christian people. It may further be 
conceded, that even by the law of nature, a mere 
casual commerce between the sexes does not consti- 
tute a marriage. But where there is a cohabitation 
by consent for an indefinite period of time, that in a 
state of nature would be a marriage. If per- 
manency is to be regarded as an essential element 
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of marriage by the law of nature, it is clear that all 
connections which have taken place among the vari- 
ous tribes of North American Indians, either between 
persons of pure Indian blood, or between half breeds, 
or between the white and Indian races, must be re- 
garded as a mere illicit intercourse, and the offspring 
be considered as illegitimate; for it appears to be 
wellestablished by historians and travelers, as well 
as by the reported testimony, that in most of the 
tribes, perhaps in all, the understanding of the parties 
is that the husband may dissolve the contract at his 
pleasure.” See, also, to same effect: Wall v. Wil- 
liamson, 8 Ala. 48; Kobogum v. Jackson Iron Co., 76 
Mich. 458, 43 N. W. Rep. 602; Earl v. Godley, 42 
Minn. 361, 44 N. W. Rep. 254, 18 Am. St. Rep. 517, 7 
L. R. A. 125; Morgan v. McGhee, 24 Tenn. 13; First 
National Bank vy. Sharpe, 12 Tex. Civ. App. 223, 33 S. 
W. Rep. 676. 


But, notwithstanding this apparent weight of au- 
thority, we are firmly convinced that, at the common 
law, no connection would be held a valid marriage 
which did not embrace the element of permanency. 
Thus in Roche vy. Washington, 19 Ind. 53, a union of 
two members of a certain tribe, among whom the 
praciice of divorce by consent prevailed, was held not 
a valid marriage. The court said: ‘“*What, then, con- 
stitutes the thing called marriage? What is it in the 
eye of the jus gentium2? It isthe union of one man 
and one woman ‘so long as they both shall live,’ tothe 
exclusion of all others, by an obligation which, dur- 
ing that time, the parties cannot, of their own volition 
and act, dissolve, but which can be dissolved only by 
the authority of the state. Nothing short of this is a 
marriage.”” Many of the cases cited in support of 
the validity of alleged marital connections between 
members of certain tribes or nations which do not 
recognize the element of permanency in such rela- 
tions, justify themselves, when not upon the ground 
of expediency or apparent justice, upon the further 
ground that a marriage valid where made is valid 
everywhere. This maxim while true does not apply to 
the essentials of marriage but only to the form thereof. 
That this is the rule of the common law is explicitly 
laid down in the leading English case of Brook vy. 
Brook, 9 H. L. Cas. 193, 4 L. T. 93, of which case we 
will have occasion to speak later. The court said, in 
that case, that the maxim to which we have referrea 
applied only to the form and not the essentials of the 
contract, which depend on the lex domicilii. This 
must necessarily be so, and rests upon the fact that 
no nation can afford to violate its public policy in 
matters of this kind. Polygamous marriages, as is 
shown by the principal case are not recognized in this 
country, nor any marriage made according to the cus- 
toms of a nation given to polygamy, incest or bigamy, 
These customs leave out the essential of unity with- 
out which there can be no valid marriage. So, also, 
with customs which leave out the essential of per- 
manency. Without this essentiai there is no marriage 
at common law. Without this essential every sexual 
gratification by the parties is an act of fornication. 
Can it be said that a tribe or nation of fornicators 
would be deserving of any more comity or recognition 
in regard to their customs of marriage and divorce, 
than a tribe, nation or sect of polygamists? A nation 
whose publie policy denounces so severely customs 
and practices of this character cannot afford to recog- 
nize them out of a spirit of comity, and they can ob- 
tain recognition in no Other way, as the common law 
sets its face like a flint against them. 





Lacking the Element of Unity—Polygamous, In- 
cestuous and Bigamous Customs.—The principal case, 
with admirable clearness and directness applies the 
rule that a marriage entered into with the intention 
of making another or other parties to the same rela- 
tion, or according to customs which permit pol- 
ygamous, incestuous or bigamous relations, is not a 
marriage at common law, and, therefore, our law 
cannot recognize it as such. Justice Story, in his ex- 
cellent treatise on the Conflict of Laws, while he ad- 
mits the rule that a marriage valid where made is 
good everywhere, says there are exceptions, “of 
marriages involving polygamy and incest; those posi- 
tively prohibited by the public law of a country from 
motives of policy; and those celebrated in foreign 
countries by subjects entitling themselves to the 
benefit of the laws of their own country.” He adds: 
“Tn respect tothe first exception, that of marriages 
involving polygamy and incest, Christianity is under- 
stood to prohibit polygamy and incest, and, therefore, 
no Christian country would recognize polygamy or 
incestuous marriages; but when we speak of incest- 
uous marriages, care must be taken to confine the 
doctrine to such cases as by general consent of all 
Christendom and deemed incestuous.” "his is an 
accurate statement of the law on this question. In 
Brook vy. Brook, 9 H. L. Cas. 193,4 L. T. 93, it was 
held that if a marriage abroad of Englixh subjects 
domiciled in England, is contrary to English notions 
of public policy—fur example, polygamous or incest- 
uous—that country would not recognize it, and would 
follow in that respect its own rules as to incest and 
policy. This comes within Justice’s Story’s third ex- 
ception and is well recognized. So, also, it has been 
held that a union formed between a man and a woman 
in a foreign country, although it may there bear the 
name of marriage, and the parties toit may there be 
designated husband and wife, is not a-valid marriage 
according to the law of England, unless it be formed 
on the same basis as marriages throughout Christen- 
dom, and be in its essence “the voluntary union 
for life of man and one woman to the exclusion of all 
others.” Bethell vy. Hildyard, 57 L. J. Ch. 487, 58 L. T. 
674. In this case, Bethell, whose domicile was En- 
glish, in 1878 went to South Africa, and afterwards 
resided in Bechuanaland. In 1883 he went through 
the ceremony of marriage with Teepoo, a woman of 
the Baralong tribe, according to the customs of the 
tribe, among whom polygamy was allowed. On the 
death of Bethell, the English court held in determin- 
ing the direction of the inheritance that 'Teepoo was 
not a legal wife for the reason that her union with the 
deceased, although according to her own tribal cus- 
toms, Was not a marriage in the Christian but in the 
Baralong sense, and that since the Baralong customs 
justitied polygamy, it was not a valid marriage ac- 
cording to the law of England. Justice Sterling 
makes this argument: “Indeed, if we are to regard 
the nature of the contract in this respect as detined 
by the lex loci, it is difficult to see why we may not 
import from Turkey into England a marriage of such 
a nature as that it is capable of being followed by and 
subsisting with another, polygamy there being of the 
essence of the contract.” In another case a union of 
a British subject with a woman of Japan, was held 
a valid marriage on proof of laws of that country pre- 
eluding a husband from marrying any other woman 
during the subsistance of a prior marriage. Brinkley 
v. Attorney General, 59 L. J. 51, 62 L. T. 911. 
Thus, it is apparent that the reason of the rule in- 
validating alleged marriages in this class of cases is 
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the fact that the admitted or proved laws or customs 
of the tribe or country in which the marriage is cele- 
brated, permit and encourage polygamous and in- 
cestuous relations. Those customs entering into the 
marriage contracts makes such contracts clearly con- 
trary to the publie policy of nearly every nation and 
state in Christendom, and no system of laws of any 
civilized nation more sternly discountenances such 
customs or contracts of which they have become a 
part than the common law of the Anglo-Saxons. 





JETSAM AND FLOTSAM. 


ANECDOTES OF JUSTICE LOGAN E. BLECKLEY OF GEORGIA 

Many are the anecdotes told of Judge Logan E. 
Bleckley of Atlanta, Georgia, who for over twenty 
years was chief justice of the Supreme Court of 
Georgia, and who resigned about ten years ago and 
retired to private life. 

Judge Bleckley is about 75 years of age, but is still 
a lawyer of great ability and retains his vigorous 
mentality and unimpaired constitution to an amazing 
degree. His record as supreme judge stands pre- 
eminent in the records of jurisprudence, and he was 
one of the most beloved men of his native state. 
When he avowed his intention of resigning from the 
supreme bench about fifteen years ago, such a storm 
of protest arose that he continued over for five years 
longer and during his entire career as a supreme 
judge, he was never opposed for the office. 

Judge Bleckley’s reputation as a wit and scholar 
was no less than his reputation as a jurist. After 
he retired from the bench, and was over 70 years of 
age, he entered the University of Georgia and took a 
special course in mathematics. He is a poet of un- 
usual ability, and the sayings and doings of the noted 
judge are chronicled in legal publications far and 
wide. The anecdotes and original quaint sayings 
attributed to him and which have their origin in fact 
are too numerous for publication. Many of them 
have been published, while others are told and retold 
among lawyers who sometimes grow reminiscent as 
old soldiers talking together of the wars they have 
gone through. 

Judge Bleckley’s rich humor was ever finding ex- 
pression in his legal opinions, and many of these are 
said to be interesting reading from a literary stand- 
point. One opinion has been referred to especially as 
an example of his humorous phrases in opinions. 
Under the laws of Georgia, the smallest case may be 
carried to the supreme court. One case in particular 
was argued before Judge Bleckley, which might have 
been properly decided in a justice court. This case 
was as stubbornly contested as though millions had 
been at stake, when in reality scarcely #20 was in- 
volved in the litigation. In handing down his opinion 
in this case, Judge Bleckley exhausted every question 
involved, citing every conceivable authority his mas- 
ter mind could unearth. It is said the opinion was 
one of the most extensive and complete ever handed 
down in the state of Georgia. Its volume was stag- 
gering to the lawyers of both sides. In winding up 
his opinion, Judge Bleckley said: “In the ornithol- 
ogy of jurisprudence this case is as a tomeat to an 
eagle.”’-- The American Lawyer. 
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Commentaries on the Law of Torts. A philosophic 
discussion of the general principles underlying 
civil wrongs ex delicto. By Edgar B. Kinkead, of 





the Columbus (Ohio), Bar, Professor of Law, Ohio 
State University, Author of Kinkead’s Code Plead- 
ing, Court Practice, Probate Law, ete. In two vol- 
umes. San Francisco. Bancroft-Whitney Com- 
pany, Law Publishers and Law Booksellers, 1903. 
Sheep, pp. 1779. Price, $12.00. Review will follow. 








HUMOR OF THE LAW. 





“That horrid lawyer asked me if I knew the nature 
of an oath!” 

‘““Yes? And what did you tell him?” 

“That it was human nature. And then even the 
court laughed.” 
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1. ACCIDENT INSURANCE — Waiver by Agent.— Agent 
countersigning accident policy held, in view of its pro- 
visions, not to have authority to waive conditions rela- 
tive to notice and proof of death —Legnard v. Standard 
Life & Accident Ins. Co., 81 N. Y. Supp. 516. 

2. ACCORD AND SATISFACTION— Check in Payment.— 
Acceptance of check in full for goods sold held an ac 
cord and satisfaction.—Jones v. Keeler,;81N. Y. Supp. 648. 

8. ACTION—Inconsistent Findings.—A person, in mere 
anticipation that an actionable private nuisance may re- 
sult from the operations of another, cannot maintain an 
action at law or in equity against such person in respect 
thereto.—Priewe v. Fitzsimons & Connel Co., Wis., 94 N. 
W. Rep. 317. 

4. ADVERSE POSSESSION — Cemetery. — The mainte- 
nance of a cemetery held to be an open, visible and 
notorious adverse possession of property.—City of El 
Paso v. Ft. Dearborn Nat. Bank, Tex., 748. W. Rep. 21- 

5. ADVERSE PoOssESSION—Claim of Title.—Husband’s 
adverse possession of land held referable to the wife’s 
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ostensible legal title.—Hatch v. Munden, Wis., 94 N. W. 
Rep. 332. 

6. ADVERSE POssEssION—Conveyance from Father to 
Son.—A father’s possession, use and improvement of 
land conveyed to his son, after the conveyance, held in 
subordination to the son’s title, and not adverse.—Luck- 
hart v. Luckhart, Iowa, 94 N. W. Rep. 461. 

7. ADVERSE POSSESSION—Limitations.—Possession by 
purchaser of land in which the vehdor’s wife has an in- 
terest held adverse to her,so that the 30-year statute 
of limitations begins to ran.—Rose v. Ware, Ky., 748. W. 
Rep. 188. 

8. ADVERSE POSSESSION—Pleading.—A petition may 
plead title by adverse possession, without alleging 
“actual possession;” it alleging that plaintiff ‘‘occu- 
pied” the land for the necessary time.—Hall v. Roberts, 
Ky., 74 8. W. Rep. 199. 

9. ADVERSE POSSESSION — Sufficiency. — The naked 
possession of land,to give occupant title by adverse 
possession, must be adverse as to the entire world, 
inclading the supposed owner.—Flewellen y. Randall, 
Tex., 748. W. Rep. 49. 

10. ANIMALS—Fences.~ Where plaintiff's crops were 
destroyed by defendant’s cattle breaking through plaint- 
iff's fence, plaintiff was not restricted tothe remedy 
specially provided in case of a breach of a statutory 
fence.—Burch vy. Samples, Tex., 74 8. W. Rep. &1. 


11. ANIMALS—Injuries to Animals.—Defendant’s acts 
in shooting two of proscutor’s mules at different times 
held to constitute separate offenses,so that he could 
not be convicted under a single indictment charging the 
killing as a single offense.—Meadows v. State, Ala., 34 
So. Rep. 153. 

12, ANIMALS—Stock Law District.—Under Laws 1900, p. 
164, ch. 124, a proposed stock law district ajdoining an ex- 
isting district in the same or an adjoining county may be 
declared a stock law district, though it embraces a less 
quantity of land than a township.—Shaw vy. Woffard, 
Miss., 34 So. Rep. 329. 

15, APPEAL AND ERROR—Directed Verdict.—It must be 
presumed on appeal, where the facts are not shown, that 
the action of the court below in directing verdict was 
correct.—Young v. Surget, Miss., 34 So. Rep. 322. 


14. APPEAL AND ERROR—FaVorable Judgment.—The 
right to review a judgment granting insufticient relief is 
not waived by moving for the entry of the judgment 
after being denied a new trial.—-Butte & B. Consol. Min. 
Co. v. Montana Ore Purchasing Co., U. 8. C. C. of App., 
Ninth Circuit, 121 Fed. Rep. 524. 

15. APPBAL AND ERROR—Res Judicata.—All questions 
of law decided on appeal are res judicata on a subsequent 
appeal.—Gray Tie & Lumber Co. vy. Farmers’ Bank, Ky., 
74.8. W. Rep. 174. 

16. ARREST—Body Execution.—Defendant, discharged 
from arrest, after judgment against him, for failure to 
take out execution in municipal court, may be arrested 
under body execution.—Rogow v. Clark, 81 N. Y. Supp. 
682. 

17. ARREST—Misdemeanor.—Peace oflicers,in the ab 
sence of statute, have no authority toarrest for misde- 
meanor without process, except on view.—Brennan vy. 
Dierker, Mo., 74.8. W. Rep. 153. 

18. ASSAULT AND BATTERY—Evidence.—In a prosecu- 
tion for shooting prosecutrix, defendant was not en- 
titled to testify as to how he happened to have a pistol 
on the occasion of the shooting.—Holmes y. State, Ala., 
34 So. Rep. 180. P 

19. ASSIGNMENTS—Consideration —Where the subject 
of an assignment is not capable of manual delivery, an 
oral assignment on a valuable consideration may be 
sufticient.—Howe v. Howe, Me., 54 Atl. Rep. 908. 

20. ASSIGNMENTS— Consignor’s Interest.—Assignment 
of consignor’s interest in cotton to carrier delivering 
same to stranger by mistake held to carry his right to 
sue.—Johnson, Nesbitt & Co. v. Gulf & C. R. Co., Miss., 
34 So. Rep. 357. 








21. ATTORNEY AND CLIENT—Reasonable Fee.—Under 
the evidence, $500 held a reasonable allowance for fees 
of counsel employed to procure probate of the will.— 
Reed v. Reed, Ky., 74 8. W. Rep. 207. 


22. AUCTIONS AND AUCTIONEERS—License Fees.—Ac- 
tion by auctioneer to recover part of a license fee paid 
during a period when no license fee was required held 
not maintainable.— Ryan v. City of New York,81 N. Y. 
Supp. 685. 

23. BAIL—lIllness of Principal.—Illness of principal in 
a bail bond held not a defense to a judgment nisi against 
him and his sureties for his failure to appear.—Ringe- 
man Vv. State, Ala., 34 So. Rep. 351. 

24. BANKRUPTCY—Assigument for Creditors.—Rev. St 
1898, § 1694, relating to assignments for creditors, held 
not ipso facto suspended by the passage of the federal 
bankruptcy law.—Duryea v. Guthrie, Wis., 94 N.W. Rep. 

25. BANKRUPTCY—Contingent Claim.— Under Bankr 
Act 1898, § 57i, Act July 1, 1898, 30 Stat. 560, U. 8S. Comp. St. 
1901, p. 3448, contingent claim of surety held not prov-, 
able against estate of bankruvt principal.—Insley v. 
Garside, U. 8. C. C. of App., Ninth Circuit, 121 Fed. Rep. 
699. 

26. BANKRUPTCY — Implied Trust. — Owner of cotton 
which was sold by mistake and proceeds deposited to 
account of bankrupt, held entitled to ‘* ‘value of the 
cotton.—In re Woods & Malone, U. 8. b C.,8. D. Ga., 
121 Fed. Rep. 599. 

27. BANKKUPTCY—Labor Claims.—A mortgage exe- 
cuted to secure bonds for money louned to a bankrupt, 
and an assignment of the bankrupt’s equity in the bonds, 
made more than six months prior to bankruptcy, held 
entitled tu priority over labor claims of operatives, un- 
der Rey. St. Ohio, § 6355.—Jn re City Trust Co., U. 8. C. C. 
of App., Sixth Circuit, 121 Fed. Rep. 706. 

26. BANKRUPTCY—New Promise to Pay Debt.—New 
prowise in writing to pay a debt discharged in bank- 
ruptcy held sufficient,—Gruenberg v. Treanor,$1 N. Y. 
Supp. 675. 

29. BANKRUPTCY—Il’references.—Pay ments made by a 
bankrupt, while insolvent, and within four months 
prior to the bankruptcy, on account of loans made to 
him by the creditor before the first of such payments 
are preferences, which must be surrendered, although 
all the loans were made within the four months and dur- 
ing insolvency of the debtor.—/n re Colton Kxport and 
Import Co., U. 8. C. C. of App., Second Circuit, 121 Fed 
Rep. 668. 

30. BANKRUPTCY—Preference. — Where at the time a. 
bankrupt became insolvent, he owed a creditor an ac- 
count, and also a postdated check, given to close a prior 
account, the payment of the check thereafter consti- 
tuted a preference, which must be surrendered before 
the creditor could prove the account.—Jn re Lyon, U. 8. 
C. C. of App., Second Circuit, 121 Fed. Rep. 723. 

31. BANKRUPTCY— Preferences. — Payments by an in- 
solvent on a running account for goods, where new 
sales succeed such payments and the net result is to in- 
crease the indebtedness, do not constitute preferential 
transfers of property, under Bankr, Act 1598, § 60a, U. 8. 
Comp. St. 1901, p. 3445.—J/n re Sagor, U.S. C. C of App., 
Second Circuit, 121 Fed. Rep. 658. 

32. BANKRUPTCY—Transfer in Fraud of Creditors.— 
Under Bankr. Act, §§ 70a, 70e, 30 Stat. 565-566, U.S. Comp. 
St. 1901, pp. 8451, 3452, a trustee is entitled to set aside 
any transfer made by the bankrupt, regardless of when 
made, which any creditor might have brought under 
the laws of the state.—Joseph v. Raff, 81 N. Y. Supp. 546. 

33. BENEFIT SOCIETY—Reduction of Benefit.—Certifi- 
cate of mutual benefit association held not affected by 
subsequent by-law reducing the amount to be paid 
thereunder. — Langan v. Supreme Council American 
Legion of Honor, N. Y., 66 N. E. Rep. 932. 

34. BENEFIT SOCIETIRS—Rights of Members.—An ex- 
pelled member of an unincorporated benefit association 
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held not precluded from suing to recover benefit claim: 
—Rammell v. Duffy, 81 N. Y. Supp. 600. 

35. BIGAMY—Indictment —It is a defense to an indict- 
ment for bigamy that there was a prior lawful marriage 
still existing previous to the first one alleged in the in- 
dictment.—Lane v. State, Miss., 34 So. Rep. 353. 

36. BILLS AND NOTES—Accommodation Indorsement, 
—One receiving a note for the debt of another, bearing 
the indorsement of a corporation not in the chain of 
title, held charged with notice that such -indorsement 
was for accommodation.—Pelton v. Spider Lake Saw- 
mill & Lumber Co., Wis., 94 N. W. Rep. 293. 

37. BILLS AND NoTES—Consideration.—Where a note 
is given for an adequate consideration, no new consid- 
eration is necessary to give validity toa renewal note.— 
Lockner v. Holland, 81 N. Y. Supp. 730. 

38. BOUNDARIES—Consideration for Agreement.—The 
disputed question as to the correct location of a bound- 
ary line isa sufficient consideration for an agreement 
fixing the line as a definite one.—Gardner v. White, Ky., 
748. W. Rep. 206. 

39. BREACH OF PROMISE—Wealth of Defendant.—In an 
action for breach of promise of marriage, the general 
reputation of defendant for wealth, as distinguished 
from his actual circumstances, cannot be considered.— 
Johansen v. Modahl, Neb., 94 N. W. Rep. 532. 


40. BROKERS—Commission. — Broker, finding person 
ready to make loan on terms proposed by principal, 
held entitled to commission on failure of title.—Finck v. 
Bauer, 81 N. Y. Supp. 625. 

41. BROKERS—Commissions.—Real estate agent held 
entitled to his commission, though the contract was 
never carried out, through failure of the purchaser to 
perform,—Seabury v. Fidelity Ins., Trust & Safe Deposit 
Co., Pa., 54 Atl. Rep. 898. 


42. BUILDING AND LOAN ASSOCIATIONS— Default of 
Shareholder.—Where a member of a building and loan 
association has defaulted in his contract as a stock- 
holder, the association is under no obligations to mature 
his stock.—Motes v. People’s Building & Loan Ass’n., 
Ala., 34 So. Rep. 344. 

43. BUILDING AND LOAN ASSOCIATIONS—Insolvency.— 
In winding up insolvent building association, borrow- 
ing members are not entitled to deduction from debts 
of payments of dues, and payments on stock must 
stand on the books until final judgment, when all stock- 
holders will be paid pro rata from the funds.—Steele v. 
New Park City Building & Loan Ass’n., Ky., 74 8. W. 
Rep. 177. 

44. BUILDING AND LOAN ASSOCIATIONS — Usurious 
Premiums.— A member of a building association to 
whom a loan has been made is entitled to be credited 
with usurious premiums paid and interest thereon. — 
Gary v. Verity, Mo., 748. W. Rep. 161. 


49. BURGLARY—Allegation of Ownership.—Indictment 
for breaking and entering need not allege name of 
owner of building.—State v. Williams, Ilowa,94 N. W. 
Rep. 255. 

46. CANCELLATION OF INSTRUMENTS — Undue Infiu- 
ence.—Conveyance by old negro woman to her physi- 
cian of her sole property for small consideration cannot 
be sustained in equity.—Norfleet v. Beall, Miss., 34 So. 
Rep. 328. 

47. CARRIERS— Act of God. — Unprecedented storm 
held to have been the proximate cause of injury to 
wheat shipped by plaintiff over the defendant railroad, 
and it was therefore not liable, though its negligence 
concurred with the storm.—Hunt Bros. v. M., K. & T. 
Ry. Co. of Texas, Tex , 74S. W. Rep. 69. 


48, CARRIERS—Defective Transfer.—A passenger hav- 
ing a transfer from a street carto another car, which is 
defective by the negligence of the conductor of the first 
car, cannot be expelled after reasonable explanation by 
him as tosuch transfer.—Indianapolis St. Ry. Co. v. Wil- 
son, Ind., 66 N. BE. Rep. 950. 





49. CARRIERS—Delay in Delivery.—Evidence, in an ac- 
tion against a railroad company for damages to hogs 
caused by unreasonable delay, held sufficient to show 
that the hogs Were injured by the delay.—McCrary Vv. M., 
K. & T. Ry. Co., Mo., 748. W. Rep. 2. 

50. CARRIERS— Injuries to Passengers.—In an action 
for injuries to a passenger while attempting to board an 
elevated railroad, train, requested instructions as to 
plaintiff's right to board the train after it had started 
held erroneously refused.—Brown v. Manhattan Ry. Co., 
81 N. Y. Supp. 755. . 

51. CARRIERS—Injuries to Passenger. — Passenger, su- 
ing for injuries received while standing on car steps 
waiting for train to stop, held properly non-suited.— 
Denny v. North Carolina R. Co., N. Car., 43 8. E. Rep. 847. 


52. CARRIERS—Overcrowded Cars.—A carrier must ex- 
ercise additional care and precaution where it allows 
its cars to be overcrowded.—McCaw v. Union Traction 
Co., Pa., 54 Atl. Rep. 893. r 

53. CARRIERS—Negligence.—Where a street car con- 
ductor, without any warning, starts the car while a 
young girl is trying to board it,he is guilty of negligence. 
—Schoenfeld v. Metropolitan St. Ry. Co.,81 N. Y. Supp. 
644. 

54. CARRIERS—Wrong Delivery. — Carrier, delivering 
cotton to stranger by mistake, held entitled to waive 
tort and sue for value, without proof of assignment to it 
of consignor’s interest.—Johnson, Nesbitt & Co. v. Gulf 
& C. R. Co., Miss., 34 So. Rep. 357. 

55. CEMETERIES—Sale of Real Estate.— Sale under 
mortgage foreclosure of lands of tery jati 
not occupied by actual interments held not prohibited 





’ by Laws 1871, p. 829, c. 419.—Ross v. Glenwood Cemetery 


Ass’n., 8LN. Y. Supp. 779. 


56. COMMERCE—License Tax.—License imposed on a 
foreign corporation carrying on a local busimess in the 
state is nota regulation of commerce. — State v. Ham- 
mond Packing Co., La., 34So0. Rep. 368. 

57. CONSPIRACY—Right of Combination.— Employees 
have the right to combine for the purpose of securing 
better wages or conditions from their employer, and to 
strike in concert to secure such ends, when refused, by 
peaceable and lawful means.—Wabash R. Co. v. Hanna- 
han, U.S. C. C., E. D. Mo., 121 Fed. Rep. 568. 


58. CONSTITUTIONAL LAW—Artesian Wells.—Laws 1901, 
ch. 354, prohibiting the wasting of artesian well water to 
the damage of other wells, held not a proper exercise 
of the state’s police power.—Huber vy. Merkel, Wis., 94 
N. W. Rep. 354. 

59. CONSTITUTIONAL LAW—Assignment for Creditors.— 
Rev. St. 1898, § 1694, in requiring assignee for creditors 
to be resident of state, does not infringe Const. U. S. art. 
4, §2,or Const. U. 8. Amend., art. 14, § 1—Duryea v. 
Guthrie, Wis., 94 N. W. Rep. 365. 

60. CONSTITUTIONAL LAW—State License Tax.— The 
federal constitution, declaring that the citizens of each 
state shall be entitled to all the privileges and immuni- 
ties of citizens of the several states, does not invalidate 
a license tax to be paid by foreign corporations doing 
business in a state.—State v. Hammond Packing Co., La., 
34 So. Rep. #68. 

61. CONTEMPT—Money |\Paid into Court. — Where an 
executor paid into court a sum of money belonging to 
him personally, and afterwards became guilty of con- 
tempt through failure to obey an order, his motion for 
leave to withdraw the money was properly denied.— 
Reed v. Reed, Ky., 74S. W. Rep. 207. 


62. CONTRACTS—Consideration.— A promise. made by 
contractors, after a sub-contractor had done work out- 
side his contract, and not shown to be within their con- 
tract, to pay him therefor, is witbout consideration.— 
Majory v. Schubert, 81 N. Y. Supp. 703. 


63. CONTRACTS—Construction.—Contract of a car com- 
pany to make and deliver 400 cars toa railroad before a 
certain date, subject to delays from unavoidable cone 
tingencies, construed.—Pressed Steel Oar Oo. v. Hastern 
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Ry. Co. of Minnesota, U. 8. C. C. of App., Eighth Cir- 
cuit, 121 Fed. Rep. 609. 

64. CONTRACTS—Construction of Phrase.—‘“‘Use and 
occupancy,” as used in a contract to insure, refers to 
the business use of which the property is capable.— 
Tanenbaum V., Simon, 81 N. Y. Supp. 655. 


65. CORPORATIONS—Action Against Stockholders.—In 
an action to charge stockholders with a debt of the cor- 
poration, parol evidence is admissible to prove an 
agreement by which defendants received full-paid stock 
in payment for property transferred to the corporation, 
and that plaintiff was a party to such agreement.—Cun- 
ningham v. Holley, Mason, Marks & Co., U. S. C. C. of 
App., Ninth Circuit, 121 Fed. Rep. 720. 


66. CORPORATIONS—Comity Among States.—A foreign 
corporation cannot do business in any other state than 
that of its domicile, except through the comity existing 
among the states. State v. Hammond Packing Co., La., 
34 So. Rep. 368. 

67. CORPORATIONS — Extra Services. — Facts held to 
show that services performed by vice-president and di- 
rector of corporation outside his regular duties were not 
based on an implied promise to pay therefor.—Stout v. 
Security Trust & Life Ins. Co., 81 N. Y. Supp. 708. 

68. CORPORATIONS—Indorsement by Secretary.—In an 
action against a corporation on a note indorsed by it by 
its secretary, the note is not admissible without proof 
of his authority.—Karsch v. Pottier & Stymus Mfg. & 
Imp. Co., 81 N. Y. Supp. 782. 

69. CORPORATIONS—Judicial Sale.—Neither stockhold- 
ers'nor general creditors of a corporation without liens 
are necessary parties to a suit to enforce liens on its 
property, nor need they be served with a rule for con- 
firmation of a sale of such property. —Godchaux v. 
Morris, U.S.C. C. of App., Fifth Circuit, 121 Fed. Rep. 
482. 

70. CORPORATIONS—Promoter’s Contract.—A bank held 
not liable for a promoter’s breach of a contract to pur- 
chase appliances for it prior to its incorporation.—Bank 
of Forest v. Orgill Bros. & Co., Miss., 34 So Rep. 325. 


771i. CORPORATIONS—Receivers.—A court will not direct 
suits by its receivers, appointed for an insolvent corpo- 
ration, to ascertain and enforce the liability of officers 
and promoters until its visible assets have been liqui- 
dated.—Land Title & Trust Co. v. Asphalt Co. of Amer- 
ica, U. 8. C. C., D. N. J., 121 Fed. Rep. 587. 


72. CORPORATIONS—Resignation of President.—Direct- 
ors of a solvent .corporation have power to accept the 
resignation of its president, paying him for his stock, 
back salary, and liquidated damages, in consideration 
of his resignation.—Joseph v. Raff, 81 N. Y. Supp. 546. 


73. CORPORATIONS—Ultra Vires Pleading.—In an ac- 
tion against a corporation on a note indorsed by it, 
where a prima facie case has been established, ultra vires 
is not available, unless pleaded. — Karsch v. Pottier & 
Stymus Mfg. & Imp. Co,. $1 N. Y. Supp. 782. 

74. Costs—Mechanic’s Liens.—The owner of a build- 
ing, filing an interpleader against materialmen, held not 
entitled to costs, having claimed the amount due the 
contractor was considerably less than found by the 
court.—English v. Warren, N. J., 54 Atl. Rep. 360. 

75. COUNTIES—Railroad Aid.—If the police jury had 
authority of its own motion, in providing for an election 
in aid of a railroad, to add a stipulation as to the time 
when the road was to be begun and when completed, it 
had authority also te grant an extension of such time.— 
James v. Arkansas Southern Ry. Co., La., 34 So. Rep. 337. 


76. COVENANTS — Party- Wall Agreement. — Agreement 
for party wall in event of destructiontof building by fire 
held a covenant running with the land and an incum- 
brance thereon.—Finck v. Bauer, 81 N. Y. Supp. 625. 

77. CRIMINAL EVIDENCE—Confession.—Where a con- 
fession to a sheriff is not voluntary, subsequent state- 
ments by accused, while in custody, to another, are to be 

* attributed to the first cause moving defendant to make 
a confession.—McMaster v. State, Miss., 34 So, Rep, 156. 





78. CRIMINAL EVIDENCE — Non-Expert Witness.—A 
non-expert witness held not entitled to testify as to how 
long deceased had been dead when witness saw him.— 
White v. State, Ala., 34 So. Rep. 177. 


79. CRIMINAL LAW — Complaint. — A complaint which 
merely avers that affiant “has reason to believe and 
does believe” that defendant has committed a desig- 
nated offense is insufficient. — Monroe vy. State, Ala., #4 
So Rep. 382. 

80. CRIMINAL LAW—Excessive Fine.—The fact that the 
verdict on the trial fixed the fine at $50 held not to show 
that the jury were not influenced by an instruction that 
the maximum fine of $200 would not be excessive. — Rol- 
lings v. State, Ala., 34 So. Rep. 349. 


81. CRIMINAL LAW —Violation of Liquor Law.—A court 
will take judicial notice of the fact that a glass of 
whisky, sold for 10 centa, as charged in an information, 
contains less than three gallons. — State v. Blands, Mo , 
74.8. W. Rep. 3. 


82. DAMAGES — Building Contract. — Where liquidated 
damages specified for delay in a building were grossly 
disproportionate to the loss, the owner held entitled to 
recover the actual loss only. — Zimmerman vy. Conrad, 
Mo., 74S. W. Rep. 139. 


83. DEAD BODIES — Mental Anguish.—There can be no 
recovery for mental anguish cauSed by the dead body 
ofarelative being thrown trom a wagon by the negli- 
gent operation of a railroad train, in the absence of any 
injury to the corpse. — Hockenhammer v. Lexington & 
E. Ry. Co., Ky., 74S. W. Rep. 222. 

84. DEATH—Ancillary Administration.—A New Jersey 
administrator may sue in Pennsylvania for a wrongful 
death in New Jersey without ancillary administration.— 
Boulden v. Pennsylvania R. Co., Pa., 54 Atl. Rep. 906. 


85. DEEDS — Misdescription. — Deed by levee commis 
sioners, describing the land as lying in I county, passed 
title to the entire tract described, though seven acres 
lay in S county. — Morrison v. Casey, Miss., 34 So. Rep, 
145. 

86. DESCENT AND DISTRIBUTION—Proof of Heirship. — 
Brothers and children of deceased brothers and sisters 
of an intestate must prove that there are no persons of 
the several classes which would take before them, be- 
fore they can obtain an order for distribution.—Sorensen 
v. Sorensen, Neb., 94 N. W. Rep. 540. 


87. DESCENT AND DISTRIBUTION — Widow’s Share.—A 
widow’s statement, in a waiver of her right to adminis- 
tration, that she desired achild’s share of the estate, 
held not to constitute a relinqguishment of the widow’s 
distributive share. — Evans’ Adm’r vy. Evans, Ky., 748. 
W. Rep. 224. 

88. DISMISSAL AND NONSUIT — Reinstatement. —-Where 
an action was dismissed as to defendant’s wife on fail- 
ure of proof, the court had no jurisdiction to reinstate 
the same as to her, on a cause of action against her be- 
ing subsequently shown.—Blumenthal v. Lewy, 81 N. Y. 
Supp. 528. 

89. DIVORCE — Alimony.—Past due alimony under for- 
eign decree of divorce held collectible in the state.— 
Moore v. Moore, 81 N. Y. Supp. 729. 

90. DIVORCE — Condonation. — Continuing to live with 
husband after cruel treatment held not to preclude re- 
lying thereon in suit for divorce. — Creyts v. Creyts, 
Mich., 94 N. W. Rep. 383. 


91. DRUNKARDS—What Constitutes.—Under Code 1896, 
§ 4656, a person held not intoxicated or drunk when his 
potations do not affect or interfere with his mental or 
physical faculties.—Roden v. State, Ala., 34 So. Rep. 351. 


92, EMBEZZLEMENT — Indictment.—Indictment charg- 
ing fraudulent conversion of property of another with- 
out owner’s consent in language of statute held insuffi- 
cient for failure to show relation of accused to owner.— 
Commonwealth v. Barney, Ky., 74S. W. Rep. 181. 

93. EMBEZZLEMENT — Indictment.—A verdict of guilty 
ontwo counts of an indictmert against a government 
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clerk for failure to deposit moneys held not to operate 
as an acquittal by reason of other counts for embezzie- 
ment of the same moneys, on which no verdict was ren- 
dered. — Dimmick v. United States, U. 8. C. C. of App., 
Ninth Circuit, 121 Fed. Rep 638. 


94. EMINENT DOMAIN—Construction of Railroad Tracks. 
—An owner of land condemned by acity fora street held 
not estopped from enjoining the construction of rail- 
road tracks on the street by failure to object to the con- 
demnation, on the ground that its real purpose was to 
procure a right of way for the railroad. — Pennsylvania 
Co. v. Bond, Ill , 66 N. E. Rep. 941. 


25. EMINENT DOMAIN — Offset of Taxes. — A city held 
entitled to offset a property owner’s personal liability 
for taxes assessed on land condemned against the award 
therefor.—Buckhout v. City of New York, 81 N. Y. Supp. 
723. 

96. Equity — Wrong of Complainant Barring Relief.— 
The principle that he who comes into equity must come 
with clean hands repels a complainant only when his 
wrongdoing consists of misconduct in the transactions 
raising the equity which he seeks to enforce. — Trice v. 
Comstock, U.S.C. 0. of App., Eighth Circuit, 121 Fed. 
Rep. 620. 

97. ESTOPPEL — Title to Convey.—A party acquiring by 
purchase from another is estopped to deny that the 
other had no title to convey.—Mauller v. Hoth, La., 34 Se. 
Rep. 162. 

98. EVIDENCE — Account Book.—In assumpsit for work 
and labor, an account book shewing the account kept 
by plaintiff held admissible. — Alabama Const. Co. v. 
Wagnon Bros., Ala., 34 So. Rep. 352. 

99. EVIDENCE — Check Book.—An indebtedness to the 
drawer of checks cannot be established by stub entries 
in the check book alone. — Simons vy. Steele, 81 N. Y. 
Supp. 737. 

100. EVIDENCE —Conclusiveness of Receipt.—A receipt 
to a warehouseman for goods on their return as “in 
good condition” held not conclusive on the receiptor.— 
Comerford v. Smith, 81 N. Y. Supp. 610. 


101. EVIDENCE — Technical Meaning. — Where the or- 
dinary meaning of a word used in a written instrument 
is not in dispute, but the issue is as to its technical 
meaning, the evidence of a nonexpert witness is prop- 
erly excluded. — Butte & B. Consol. Min. Co. v. Montana 
Ore Purchasing Co.,U.S.C.C. of App., Ninth Circuit, 
121 Fed. Rep. 524. 


102. EVIDENCE — Value of Land.—In weakening opin- 
ion values in condemnation proceedings, evidence as to 
sales of neighborhood lands of like quality, and the act- 
ual price paid, is competent. — Board of Levee Com’rs v. 
Nelms, Miss., 34 So. Rep. 149. 


103. EXECUTION — Effect on Equities.—An attachment 
plaintiff, purchasing at his own sale, takes the property 
charged with all the rights and equities existing in 
favor of third persons, though only in parol.—Beidler v. 
Beidler, Ark., 74 S. W. Rep. 13. 

104. EXECUTORS AND ADMINISTRATORS — Sureties. — 
Judgment against an administrator is not conclusive on 
the sureties in all cases.—Burgess v. Young, Me., 54 Atl. 
Rep. 910. 

105. FINES — Voluntary Payment. — A voluntary pay- 
ment of a fine, made under a mistake of law, cannot be 
recovered. — Harrington v. City of New York, 81 N. Y. 
Supp. 667. 

106. FIRE INSURANCE — Agent’s Knowledge. — Knowl- 
edge of agent of fire insurance company as to misde- 
scription in application held imputed to the company.— 
City of De Soto v. American Guaranty Fund Mut. Fire 
Ins. Co., Mo., 74 8. W. Rep. 1. 


107. FIRE INSURANCE — Deposit of Policy as Collateral. 
—Deposit as collateral by a mortgagee ofa fire policy 
containing a mortgage clause with the assignee of the 
mortgage held not an assignment voiding the policy.— 
Key v. Continental Ins. Co., Mo., 74S. W. Rep. 162. 





108. FIRE INSURANCE—Waiver of Forfeiture.—Accept- 
ance and retention of overdue premium by mutual fire 
company after destruction of the property held to have 
worked a waiver of forfeiture and continued policy in 
force. — Perry v. Farmers’ Mut. Fire Ins. Ass’n, N. Car., 
43 8. E. Rep. 837. 

109. Foop—Adulteration.—Comp. Laws, § 5012, defining 
adulteration, should be construed as merely prohibit- 
ing the substitution for an essential ingredient of any 
cheaper or inferior substances. — People v. Jennings, 
Mich., 94 N. W. Rep. 216. 

110. FORGERY — Intent to Pay. — Intention of a person 
who has indorsed the name of another on a note with- 
out authority to pay the same at maturity is no defense 
to a prosecution for forgery.—People v. Weaver, 81 N. Y. 
Supp. 519. 

111, FRAUDULENT CONVEYANCES — Change of Posses- 
sion. — Purchaser of personalty, paying for same and 
leaving property in hands of seller, takes risk of subse- 
quent purchaser or execution creditor.—White v. Gunn, 
Pa., 54 Atl. Rep. 901. 

112, FRAUDULENT CONVEYANCES — Conveyance of 
Homestead.—In suit by creditor to set aside alleged 
fraudulent conveyance of land by debtor, held that the 
land should be sold, and the excess over $1,000 given 
the husband in lieu of homestead. — Cincinnati Tobacco 
Warehouse Co. v. Matthews, Ky., 74S. W. Rep. 242. 


113, FRAUDULENT CONVEYANCES — Husband and Wife. 
—A wife, whose land her husband’s creditors seek to 
subject to his debts, because of payment of incum- 
brances thereon with his salary, need not plead that the 
salary was exempt. — Furth v. March, Mo., 748. W. Rep. 
147. 

114. FRAUDULENT CONVEYANCES — Mortgage Not Re- 
corded — Under Code Ga. 1895, §§ 2695, 2724, 2727, mort- 
gages withheld from record held fraudulent as to sub- 
sequent creditors, and postponed to claims of such 
creditors in bankruptcy proceeding. — Clayton v. Ex- 
change Bank, U.S. C.C. of App., Fifth Circuit, 121 Fed. 
Rep. 630. 

115. GAMING — Evidence. — In order to constitute the 
crime of exhibiting a gaming table or bank, it is not 
necessary that the dealer or exhibiter have any interest 
against the bettors.—Dalton v. State, Tex., 74S. W. Rep. 
25. 

116. GARNISHNENT — Set-off.—Where plaintiff by trus- 
tee process attaches the principal defendant’s distribu- 
tive share in the hands of an administrator, the latter 
could not set off a demand due him individually.—Howe 
v. Howe, Me., 54 Atl. Rep. 908. 

117. GOOD WILL — Damages. — Good will of a business 
defined to be the advantage obtained by an establish- 
ment in consequence of public patronage necessarily 
connected with the enterprise. — Millspaugh Laundry v. 
First Nat. Bank, Iowa, 94 N. W. Rep. 262. 

118. GUARDIAN AND WARD -Right to Appoint. — Where 
a waif was taken charge of by the authorities of the 
county in which he was injured, the county court of such 
county had jurisdiction to appoint a guardian for him, 
under Ky. St. 1899, § 2015. — Louisville & N. R. Co. v. Kim- 
brough, Ky., 74.8. W. Rep. 229. 

119. HAWKERS AND PEDDLERS — Tax. — One selling 
goeds by sample held not within terms of Act May 12, 
1899, Laws 1899, p. 201, ch. 116, imposing tax on peddlers. 
—Potts v. State, Tex., 74.5. W. Rep. 41. 

120. HOMESTEAD—Head of Family. — Where a widow, 
being the head of a family, resided on her homestead, 
she was prohibited, under Const. 1885, where she left 
children surviving her from devising such homestead by 
will.—Caro v. Caro, Fla., 34 So. Rep. 309. 

121. HOMESTEAD—Junior Judgment Creditor. — Where 
land was conveyed to a junior judgment creditor, the 
vendee was not entitled to assert that the land was his 
vendor’s homestead, as against the lien of a prior judg- 
ment.—Cope v. Snider, Mo., 74 8. W. Rep. 10. 

122. HOMESTEAD—Selection. — Debtor, owning home- 
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stead worth $5,000 or more, may acquire other property, 
and select out of entire property homestead not to ex- 
ceed that amount in value. — Fitzhugh v. Connor, Tex., 
74.8. W. Rep. 83. 

123. HOMICIDE—Instruction.—There is no error in in- 
structing, though the accused is a woman, that to just- 
ify the killing the circumstances must have been suffi- 
cient to excite the fears “‘of a reasonable man.”—Ander- 
son v. State, Ga., 438. E. Rep. 535. 

124. HOMICIDE—Malice Aforethought. — To constitute 
murder in the second degree, the homicide must be un- 
lawfully done and on malice aforethought. — Thomas v. 
State, Tex., 748. W. Rep. 36. 

125. HUSBAND AND WIFE — Carrier’s Negligence. — A 
husband held entitled to recover for medical expenses 
necessarily incurred, in an action for the death of his 
wife resulting from a carrier’s negligence. — Interna- 
tional & G. N. R. Co. v. Boykin, Tex., 74 S. W. Rep. 93. 

126. HUSBAND AND WIFE—Loan to Husband’s Firm.— 
A wife may, inequity, become the creditor of her hus- 
band or the creditor of a firm of which he is a member.— 
Fritz v. Fernandez, Fla., 34 So. Rep. 315. 

127. HUSBAND AND WIFE—Partnership. — Under Code, 
§ § 3153, 3164,a married woman may enter into a busi- 
ness partnership with her husband. — Hoaglin v. C. M. 
Henderson & Co., lowa, 94 N. W. Rep. 247. 

128. HUSBAND AND WIFE—Void Note: — A married wo- 
man’s recognition and part payment of her void note 
after the death of her husband, and her promise to pay 
the remainder, without a new consideration, held not to 
validate the note.—Ruppel v. Kissel, Ky., 748. W. Rep. 
220. 

129. INDEMNITYy—Rights of Indemnitor. — An indemni- 
tor, who has been vouched to defend in a suit brought 
against a surety, is entitled at his own expense to fally 
defend such suit, and to appeal from an adverse decree 
or judgment of the court of first instance. — Robb v. Se- 
curity Trust Co., U. 8.C. C.of App., Third Circuit, 121 
Fed. Rep. 460. 

130. INDICTMENT AND INFORMATION — Challenging 
Grand Jury.—That defendant was not given an oppor- 
tunity to challenge grand jurors is not a statutory ground 
for setting aside an indictment, under Code, § 5319. — 
State v. Phillips, lowa, 94 N. W. Rep. 229. 

131. INDICTMENT AND INFORMATION — Gaming. — De- 
fendant and those playing cards with him in a public 
place should have been proceeded against separately 
from others who played in a different game, though at 
the same time and in the same place. — Townsend v. 
State, Ala., 34 So. Rep. 382. 

132. INDICTMENT AND INFORMATION — Lucid Accusa- 
tioa.—The legislature nay prescribe a form of indict- 
ment, if it acquaints the accused with the nature of the 
accusation against him.—Brass v. State, Fla., 34 So. Rep. 
307. 

133. INJUNCTION—Advice to Client. — Attorneys who 
deliberately advise a client to violate an injunction 
should be found guilty of contempt, and be punished 
more severely than the client. — Stolts v. Jackson, 81 N. 
Y. Supp. 638. 

134. INJUNCTION—Delegation of Power.—Labor organ- 
izations have the right by organic agreement to subject 
the individual members to rules and regulations and 
conduct prescribed by the majority, and the courts can- 
not enjoin the officers or committees of such organiza- 
tions from ordering a strike pursuant to authority dele- 
gated to them by the members. — Wabash R. Co. v. Han- 
naban, U.S.C. ©., E. D. Mo., 121 Fed. Rep. 563. 

135. INTOXICATING LIQUORS—Sale at Wharf. —The of- 
fense of selling intoxicating liquor is not legalized by 
the fact that it was perpetrated on a river steamboat ly- 
ing at a wharf.—State v. Blands, Mo., 74 8. W. Rep. 3. 

136. JUDGMENT—Non-Suit.—Where plaintiff in a muni- 
cipal court fails to prove cause of action, he should be 
non-suited; but it is error to render judgment for de- 
fendant.—Egyptian Flag Cigarette Co. v. Comiskey, 81 
N. Y. Supp. 673. 





137. JUDGMENT — Revival of Action. — Where it ap- 
pears from the record that a judgment should never 
have been entered, an order reinstating it will be re 
versed, though the order striking it out was conditioned 
on defendants pleading to the merits, which they failed 
to do.— Wolfe v. Murray, Md., 54 Atl. Rep. 876. 

138. LANDLORD AND TENANT — Attornment. — Where 
plaintiffs had not attorned to defendants as landlords, 
defendants could not sue them for rent in their own 
names; and hence their claim could not be pleaded in 
set-off. —Moshassuck Encampment No. 2 v. Arnold & 
Maine, R. I., 54 Atl. Rep. 771. 

139. LANDLORD AND TENANT — Sale of Crops. — Under 
Rev. St 1-99, §§ 4115, 4123, held that one buying crops of a 
tenant grown on leased land, on which rent is unpaid, 
with knowledge of the facts, may pay the landlord, and 
set this up as a defense in an action for the price.— 
Hardy v. Matthews; Mo., 74S. W. Rep. 166 

140. LANDLORD AND TENANT—Summury Proceedings. 
—Agent of domestic corporation may verify its petition 
in summary proceedings to dispossess a tenant. — Stuy- 
vesant Real Estate Co. vy. Sherman, 81N. Y. Supp. 642. 

141. LICENSES—Foreign Corporations. — The power to 
exclude foreign corporations from the state includes 
the lesser power of imposing a license on the business 
of such a corporation in the state. State v. Hammond 
Packing Co., La., 34 So. Rep. 368. 

142. LICENSES — Telegraph Companies. — A telegraph 
company held liable to a licensee of its poles, in remov- 
ing his wires therefrom or termination of tne license, 
only for unnecessary injuries thereto. — Western Union 
Tel. Co. v. Carver, Tex., 74S. W. Rep. 55. 

143. INSURANCE—Breach of Life Contract.—A principal 
who disables himself from continuing an agent in his 
employment, and refuses to permit him to aet further, 
is liable for breach of contract, where such contract, 
either by its terins or by implication, created an agency 
for a certain term. — Macgregor v. Union Life Ins. Co., 
U. 8. C. C, of App., Eighth Circuit, 121 Fed. Rep. 493. 

144. LIFE INSURANCE — Warranty. — Whether insured 
had any bodily infirmity, as warranted by him, helda 
question for the jury, though he was wounded and re- 
ceived a pension therefor. — Black v. Travelers’ Ins. 
Co., U. 8. C. C. of App., Third Circuit, 121 Fed. Rep. 732. 


145. LIMITATION OF ACTIONS — Acknowledgment of 
Debt.—-A payment on a debt barred by limitations is an 
acknowledgment of the existence of the debt, and 
raises an implied promise to pay the balance. — Pond v. 
French, Me., 54 Atl. Rep. 920. 

146. LIMITATION OF ACTIONS — Revocatory Action. — 

The prescription of a revocatory action to set asidea 
pledge of a mortgage is one year, and is not suspended 
by the principle of ‘‘Contra non valentem agere non currit 
prescriptio.’’—Meyer v. Moss, La., 34 So. Rep. 332. 
147. LIM(fATION OF A CTIONS — Running of the Statute’ 
—Under Ky. St. 1899, §§ 2128, 2505, 2506, limitations held 
not tocommence to run against right of married wo- 
man to recover her lands, sold by her husband without 
her consent, until her husband’s death. — Higgins v. 
Stokes, Ky., 748. W. Rep. 251. 

148. MASTER AND SERVANT—Assumed Risk. — Where a 
miner placcd a rope in a chute to guard against falling, 
and continued to work after the rope had been removed 
by a fellow servant, he assumed the risk.—Bunker Hill & 
S. Mining and Concentrating Co. v. Kettleson, U. 8. C. C. 
of App., Ninth Circuit, 121 Fed. Rep. 529. 

149. MASTER AND SERVANT — Breach of Contract. — 
Where, under contract, a servant is to be paid weekly, 
his abandonment of the work on default in payment 
held not to estop him from recovering what he has 
earned.—Tichenor v. Bruckheimer, 81 N. Y. Supp. 653. 

150. MASTER AND SERVANT — Defective Appliance. — 
Where an appliance becomes unfit for use, and the mas- 
ter has provided a suflicient supply, he has a right to as- 
sume that the servants will use the means of renewal 
which he has placed at their hands. — Amburg v. Inter- 
national Paper Oo., Me., 54 Atl. Rep. 765. 





yviinw 





YiIM 





Vou. 57 


CENTRAL LAW JOURNAL. 


279 








151. MASTER AND SERVANT — Defective Appliances. — 
Master held liable for injuries to servant caused by de- 
fective appliances not owned by the master. — Sharpley 
v. Wright, Pa., 54 Atl. Rep. 896. 


152, MASTER AND SERVANT—Negligence. — Stevedores 
engaged in unloading a vessel intoa lighter held not 
charged with notice of the careless way in which the 
work was being done. — Thornton v. Hogan, 81 N. Y. 
Supp. 544. 


153. MASTER AND SERVANT — Negligence of Train Dis- 
patcher.—A railroad company held liable for the negli- 
gence of a train dispatcher in issuing orders for the 
movement of trains. — Northern Pac. R. Co. v. Mix, U. S- 
C. C. of App., Ninth Circuit, 121 Fed. Rep. 476. 


154. MASTER AND SERVANT—Per se Negligence.—Diso- 
bedience by a servant of the rules of the master held 
not negligence per se. — Missouri, K. & T. R. Co. of Texas 
v. Bodie, Tex., 748. W. Rep. 100. 


155. MASTER AND SERVANT—Scope of Employment.—A 
railroad company held not liable for injuries to a mem- 
ber of a switching crew by the explosion of a torpedo, 
placed on the track by the foreman of the crew asa 
prank.—Sullivan v. Louisville & N. KR. Co., Ky., 74S. W. 
Rep. 171. 

156. MECHANICS’ LIENS—Increase of Wages. — A raise 
in the wages of laborers employed by a contractor to 
grade a railroad does not constitute a new contract, so 
as to require a lien account for wages at the original 
rate to be filed within six months of the raise. — Kasper 
vy. St Louis Terminal Ry. Co., Mo ,74S. W. Rep. 145. 


157. MORTGAGES — Foreclosure Decree. — It is compe- 
tent, in a proper case, to determine the question of per- 
sonal liability for a deficiency by the original decree in 
a foreclosure proceeding, and to leave the amount to be 
determined in the subsequent proceedings. — Field v. 
Howry, Mich., 94 N. W. Rep. 213. 


158. MORTGAGES — Land in Other State. — Decree for 
sale of ullthe property and for conveyance of the part 
out of the state by the mortgagors may be had in a suit 
to foreclose a mortgage on a farm partly out of the 
state; they being residents and personally served. — 
Mead v. Brockner, 51 N. Y. Supp. 594. 


159. MUNICIPAL CORPORATIONS — Assessment.—Prop- 
erty across a principal highway from the street im- 
proved, which had been previously assessed, could not 
be reassessed for such improvement. — Louisville Ry. 
Co. v. Southwestern Alcatraz, Asphalt & Construction 
Co., Ky., 748. W. Rep. 237. 

160. MUNICIPAL CORPORATIONS — Defective Platform 
over Gutter. — A city, permitting business firm to erect 
platform over gutter in street, held bound to see that it 
was kept in good condition.—Bell vy. City of Henderson, 
Ky., 748. W. Rep. 206. 

161. MUNICIPAL CORPORATIONS — Extra Work.—Extra 
excavation of filling held not within a contract for the 
construction of a sewer, so as to exempt acity from 
liability therefor.—Thilemann v. City of New York, 81 N. 
Y. Supp. 773. 

162. MUNICIPAL CORPORATIONS — Negligence. — A pe- 
destrian has a right to stop on a street for a reasonable 
time, when required by illness or fatigue, where such 
act does not inconventfence other persons in the use of 
the street.—Kessler v. Berger, Pa., 54 Atl. Rep. 887. 


163. MUNICIPAL CORPORATIONS — Notice of Injury.—A 
notice toacity of injury froma defective street held 
suflicient to give notice of a prelupsus of the womb.— 
City of Dallas v. Moore, Tex., 74S. W. Rep. 95. 

164. NEGLIGENCE — Crippled Person.—Where a plaint- 
iff wus injured in alighting from a train, the fact that 
she was old, crippled, and deaf, and traveling alone, 
held not contributory negligence as a matter of law.— 
Texas & P. Ry. Uo. v. Reid, Tex., 74S. W. Rep. 99. 

165. NEGLIGENCE — Injuries to Child. — A child of ten- 
der years and immature discretion held not guilty of 
contributory negligence where, while playing on a side- 





walk, it received injuries resulting from a defect in sueh 
walk.—Caskey v. City of La Belle, Mo., 748. W. Rep. 113, 

166. NEGLIGENCE — Proximate Cause. — Act of boys in 
turning lever of electric truck standing in street held 
the proximate cause of an injury to persons in the street. 
—Berman v. Schultz, 81 N. Y. Supp. 647. 


167. PARTIES — Assignment of Claim. — An assignment 
of a claim as collateral does not preclude the assignor 
from bringing an action to enforce the same. — Hawkins 
v. Mapes-Reeves Const. Co., 81 N. Y. Supp. 794. 


168. PARTITION — Inadequacy of Price.—A joint owner 
of real property held entitled to have set aside a sale 
made under the court’s order, on the ground of misap- 
prehension and inadequacy of price. — Columbia Fi- 
nance & Trust Co. v. Bates, Ky., 74.8. W. Rep. 248. 

169. PARTNERSHIP — Names of Policy Holders. — The 
list of names of customers of a firm of insurance agents, 
with the dates of expiration of their policies, is not an 
asset which, on dissolution, the court may order sold by 
itself.+Whitney v. Whitney, Ky., 74S. W. Rep. 194. 

170. PAYMENT—Mistake of Law.—A payment by a mar- 
ried woman on her void note by mistake of law, but 
made in good conscience, held not recoverable.—Rup- 
pel v. Kissel, Ky., 748. W. Rep. 220. 

171. PAYMENT—Retention of Money.—An indorsement 


| of acheck by a principal to his agent, by which the 


agent was enabled to retain a certain sum for his serv- 
ices, held not a voluntary payment. — Reed v. Hayward, 
81 N. Y. Supp. 608. 

172, PLEDGES—Title.—By subpledging, and redeeming 
the subpledge, the pledgee does not acquire a new title 
to the pledged property, but merely continues the same 


} tenure.—Meyer v. Moss, La., 34 So. Rep. 332. 


173. PRINCIPAL AND AGENT—Sufliciency of Evidence.— 
The fact that one addressed an envelope is not sufficient 
proof that he is bound by the letter contained therein, 
purporting to authorize the addressee to act as his agent. 
—Darr v. Darrow, Iowa, 94 N. W. Rep. 245. 

174. PUBLIC LANDS—Sale During Lease.—The assignee 


' of the rights of a lessee of public land may purchase the 
| land during the life of the lease. — Fields v. Davis, Tex., 
| 748. W. Rep. 52. 


175. RAILROADS — Division of Surface Water. — The 


' grant of aright of way toarailroad company does not 
' include the right to construct a grade in such a manner 


as to throw surface water on the grantor’s property, 
thereby injuring it. — Childers v. Louisville & N. R. Co., 
Ky., 74S. W. Rep. 241. 

176. RAILROADS — Failure to Signal.—Railroad, failing 
to give signals prescribed by statute, must not only 


. show that noise made by train was sufficiently loud to 
| warn injured party, but also that he actually heard the 


noise. — Missouri, K. & T. Ry. Co. of Texas v. Taff, Tex., 


| 74.8. W. Rep. 89. F 


177. RAILROADS — Stop, Look and Listen. — Plaintiff’s 
failure to stop before driving on a railroad crossing in 


, acity, where his view was obstructed by freight cars 
' standing on aswitch track and other obstacles, held 
' contributory negligence as a matter of law. —- Shatto v. 
! Erie R. Co., U. 8.C. C. of App., Sixth Circuit, 121 Fed. 
* Rep. 678. 


178. REFERENCE — Consent to Order.—A consent to an 
order of reference included a consent to the proper ex- 
ercise of all the powers possessed by the referee, in- 
cluding the amendment of pleadings. — Perry v. Leven- 


: son, 81 N. Y. Supp. 586. 


179. REMOVAL OF CAUSES—Deposition.—A commission 
to take the deposition of a witness in a case removed to 
the circuit court is improperly granted before the ex- 
piration of the time within which defendant was re- 
quired to file the record.—North American Transporta- 
tion & Trading Co. v. Howells, U. S.C. C. of App., Ninth 
Circuit, 121 Fed. Rep. 694. 

180. REPLEVIN — Fees Recoverable. — Attorney’s fees 
and stenographers’ fees expended by defendant are not 


: recoverable ona replevin bond. — Gilbert v. American 
Hi 
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Surety Uo., U. 8. C. C. of App., Seventh Circuit, 121 Fed. 
Rep. 499. 

181. SALES—Breach of Contract.—Where a contraet for 
the sale of bananas was to continue while plaintiff did 
not aid any one in importing bananas, defendant was 
not entitled to terminate the contract because plaintiff 
purchased bananas from the defendant’s competitors.— 
Underhill v. Buckman Fruit Co., Md., 54 Atl. Rep. 878. 

182. SALES — Construction of Contract. — A tender of a 
car load of flour, not in transit at the date of the con- 
tract, but shipped three days later, is nota sufficient 
compliance with the offer to purchase by “transit car.” 
—Stock v. Towle, Me., 54 Atl. Rep. 918. 

183, SALES—Memorandum of Contract. — Statement in 
a memorandum of a contract of sale that money given 
the seller was a payment is binding, and it cannot be 
shown that it was given as a forfeit. — Cousins v. Bowl- 
ing, Mo., 748. W. Rep. 168. a 

184. SALES— Warranty of Suitableness.—A contract for 
the sale of secondpand machinery, limiting the author- 
ity of the seller’s agent, held not to prevent the implica- 
tion of a warranty of suitableness.— New Birdsall Co. v. 
Keys, Mo., 74 8. W. Rep. 12. 

185, SHERIFFS AND CONSTABLES — Arrested Debtor.— 
A sheriff held not liable as for an escape for refusing to 
receive a judgment debtor arrested on a body execution. 
—Safiier v. Dike, 81 N. Y. Supp. 593. 

186. SHERIFFS AND CONSTABLES — Illegal Arrest. — 
Sureties of sheriff on his official bond held not liable for 
an illegal arrest made by him without a warrant.—State 
v. Dierker, Mo., 74 8. W. Rep. 153. 

187. SPECIFIC PERFORMANCE—Sutfiiciency of Contract. 
—Where the proof leaves it in doubt whether an alleged 
agreement to convey land was an obligatory contract, 
or a declaration of the purposes to confer a benefit, 
specitic performance will not be decreed. — Wolfinger v. 
McFarland, N. J., 64 Atl: Rep. 862. 

188. STREET RAILROADS — Negligence. — Behavior of 
pedestrian held to amount to a warning to a motorman 
to get ready to avoid an accident. — Aldrich v. St. Louis 
Transit Co., Mo., 74S. W. Rep. 141. 

189. STREET RAILROADS—Res Ipsa Loquitur.— Where u 
pedestrian was injured by falling over a fender attached 
to an unlighted street car, such fact was not prima facie 
evidence of negligence. — Adams v. Metropolitan St. Ry. 
Co., 81 N. Y. Supp. 553. 

190. SUBROGATION — Equitable Lien. — Indemnitors of 
sureties of a bankrupt building contractor, having been 
compelled to pay judgments against the contractor, held 
entitled to an equitable lien on a balance due on the 
contract to the extent of the judgments paid. — Reid v. 
Pauley, U. 8. C. C. of App., Ninth Circuit, 121 Fed. Rep. 
652. 

191, TAXATION—National Banks.—United States bonds 
may be considered in determining vulue of shares of 
stock of national, state, and savings banks for purposes 
of taxation.—National State Bank v. City of Burlington, 
Iowa, 94 N. W. Rep. 284. 

192, TAXATION—Personal Liability.—A landowner held 
personally liable for taxes assessed on land condemned 
for public use prior to the transfer of title. — Buckhout 
v. City of New York, 81 N. Y. Supp. 723. 

193, TAXATION—Power to Sell Land. — A tax collector 
has no power to sell land beyond the limits of his own 
county.—Morrison vy. Casey, Miss., 34 So. Rep. 145. 

194. TAXATION—Suing for Others. — One may not sue, 
on his own behalf and that of other taxpayers, to re- 
cover taxes collected, where his-interest is only three 
cents.—Spurks v. Robinson, Ky., 748. W. Rep. 176. 

195. TAXATION—Valid Assessment. — Where there is a 
valid assessment of lands under a certain statute, the 
subsequent passage of an unconstitutional statute rela- 
tive to taxation does not work a legislative abandon- 
ment.—Butts v. Ricks, Miss., 34 So. Rep. 354. 

196, TELEGRAPHS AND TELEPHONES—Mental Anguish. 
—Relation between sender and sendee of telegram an- 





nouncing death of sender’s husband held not too remote 
to warrant recovery for mental anguish. — Bright v. 
Western Union Tel. Co., N. Car., 43 8S. E. Rep. 841. 

197. TrtaL—Striking Out Testimony. — After nonsuit, 
the court cannot first note exception to striking out of 
testimony.—Guillou v. Redfield, Pa., 54 Atl. Rep. 886. 


198. TROVER AND CONVERSION—Good Will of Business. 
—A mortgagee of a laundry, in continuing the business 
at the same place after foreclosure of the mortgage and 
purchase of all the tangible property, held not guilty of 
a conversion of the mortgagor’s good will. —Millspaugh 
Laundry v. First Nat. Bank, Iowa, 94 N. W. Rep. 262. 


199. TRUSTs—Husband and Wite.—In a suit to enforce a 
trust on land purchased by a husband with his wife’s 
money, where the allegations of the complaint are de- 
nied, the burden is on the complainant to show such 
purchase.—Emfinger v. Emfinger, Ala., 34 So. Rep. #46. 

200. TRUSTS—Purchase of Land. — Where an adminis- 
trator purchased an heir’s interest in lands for another 
heir with funds of the estate belonging to her during 
her minority, she was not precluded from enforcing a 
conveyance thereof by Ky. St. 1899, § 2453. — Stone v. 
Burge, Ky., 748. W. Rep. 250. 

201. Usury—Interest. — Where it appears from the de- 
cree in foreclosure that a portion of the amount re- 
ported to be due by the master is tainted with usury, it 
was error to allow any sum whatever for interest, under 
Acts 1891, p. 51, ch. 4022. — Lyle v. Winn, Fla., 34 So. Rep. 
158. 

202. VENDOR AND PURCHASER—Bona Fide Purchaser.— 
The actual payment before notice of the price is indis- 
pensable to the maintenance of the claim that oneisa 
bona fide purchaser for value without notice. — Trice v. 
Comstock, U. 8. C.C. of App., Eighth Circuit, 121 Fed. 
Rep. 620. 

208. VENDOR AND PURCHASER—Defective Description. 
—Rule that monuments will control courses and dis- 
tances.held not applicable to cure defective description, 
so as tocompel vendee to accept title. —Fuhr y. Cronin, 
SLN. Y. Supp. 536. 

204. VENDOK AND l’URCHASER — Marketable Title. — 
Where the title offered by the vendor of land is not 
marketable, the vendee may have rescission, but may 
not recover damages for the loss of his bargain.—Rob- 
erts & Corley v. McFadden, Whiss & Kyle, Tex., 748. W. 
Rep. 105. 

205. WAREHOUSEMAN — Pledge of Grain. — The grain 
and warehouse statutes of the state of Minnesota have 
no force as to transactions had by a domestic corpora- 
tion in a sister state.—Jn re St. Paul & K. C. Grain Co., 
Minn., 94 N. W. Rep. 218. 

206. WATERS AND WATER COURSES — Percolating Wa- 
ters.—An owner of an artesian well supplied by perco- 
lating water held not liable for wasting the water, 
though his acts in so doing stopped the flow of other 
wells of adjoining property owners. — Huber v. Merkel, 
Wis., 94 N. W. Rep. 354. 

207. WILLS — Contest — Ina will contest, held rever- 
sible error to instruct that, in determining whether tes- 
tator had been unduly influenced, the reasonableness or 
unreasonableness of the will might be considered.—King 
v. Rowan, Miss., 34 So. Rep. 325. 

208. WILLs — Mark as Signature. — Where a person 
writes the name of a witness to a will for him, and the 
latter thereupon makes his mark, it operates as the sig- 
nature of such witness. — Appeal of Reaver, Md., 54 Atl. 
Rep. 875. 

209. WILLS—Payment of Debt.—A legacy by a testator 
is nut an extinguishment of the debt, unless such was 
clearly the intent of the testator.—Sharp v. Wightman, 
Pa., 54 Atl. Rep. 888. ‘ 

210. WITNESSES — Inability to Hear Oath. — Where a 
deaf person was consciously sworn as a witness, it was 
sufficient, whether she actually heard the officer who 
administered the oath or not. —Texas & P. Ry. Co. v. 
Reid, Tex., 74 8. W. Rep. 99. 
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